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      IN THE CIRCUIT COURT FOR THE 

      NINETEENTH JUDICIAL CIRCUIT IN AND 

      FOR ST. LUCIE COUNTY, FLORIDA. 

      APPELLATE DIVISION 

  

Circuit Case No.  07-CA-001798 

County Case No. 06-SC-000217 

SUNSHINE BUILDERS OF FORT 

PIERCE, INC., a Florida corporation, 

  

 Appellant,    Not final until time expires for filing motion 

v.      for rehearing, and if filed, disposed of. 

 

JERRY JOHNSON,   

                                                                  

 Appellee.                                      

_______________________________/ 

Decision filed March 30, 2009.    

 

Appeal from the County Court for St. Lucie County; Clifford H. Barnes, Judge. 

 

Leif J. Grazi, Law Office of Grazi & Gianino, Stuart, for appellant.  

 

Jerry Johnson, Fort Pierce, pro se. 

 

   

SCHACK, J. 

 

  On January 31, 2006, the Appellant, plaintiff/counter-defendant below, filed a three count 

complaint against the Appellee, defendant/counter-plaintiff below, in small claims court.    At a 

pre-trial conference on November 20, 2006, counsel for the Appellant raised as an issue the fact 

that the president of the Appellant had filed a grievance with the JQC against the trial judge.  The 

trial judge asked counsel to file a written motion for disqualification.1 The motion was not filed.  

On December 28, 2006, the Appellant sent a letter to the trial judge admitting that a written motion 

for disqualification would be untimely but nevertheless asking the judge to consider sua sponte 

disqualifying himself.  The trial court denied the request.  Judgment was entered in favor of the 

Appellee after a non-jury trial. 

                                                 
1  In the briefs both parties use the terms “recuse” and “recusal” with regard to the issue.  The 

correct term is disqualification. 
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 The Appellant’s sole claim of error is the trial court’s denial of its request that the trial 

judge disqualify himself.  Florida Rule of Judicial Administration 2.330(c) requires all motions 

requesting disqualification of a judge be in writing, allege specifically the facts and reasons upon 

which the movant relies as the grounds for disqualification, and be sworn to by the party by signing 

the motion under oath or by a separate affidavit.  Since no motion was filed the Appellant argues 

that the trial judge should have disqualified himself, or that the trial court should have granted an 

oral motion for disqualification at the pre-trial conference.  

 “[A]n order denying a motion for disqualification is reviewable by the de novo standard of 

review.” Sume v. State, 773 So. 2d 600, 602 (Fla. 1st DCA 2000).  The Appellant cites Pool Water 

Products, Inc. v. Pools by L.S. Rule, 612 So. 2d 705 (Fla. 4th DCA 1993) to support its position.  

In that case, the trial judge disclosed to the parties that he personally knew the president of the 

appellee, then gave counsel for the appellant time to discuss the matter with his client and to raise 

an oral motion for disqualification.  After counsel presented the motion the trial court denied it.  

The appellate court reversed, holding that since the trial judge recognized the apparent conflict, 

there were legally sufficient grounds to disqualify, and the trial judge was required to do so. 

 Subsequent decisions from the Fourth District Court of Appeal have questioned the 

viability of Pool Water Products.  In W.I. v. State, 696 So. 2d 457 (Fla. 4th DCA 1997), the court 

distinguished Pool Water Products on the ground that the trial judge invited the motion to 

disqualify in Pool Water Products.  The court also noted that the commentary to the Code of 

Judicial Conduct was amended after Pool Water Products to specify that a judge’s disclosure of 

conflict does not automatically require disqualification upon request by either party, thus 

recognizing the distinction between the duty to disclose and the duty to disqualify.  In Cousins 

Rest. Assocs., L.P. v. TGI Friday's, Inc., 789 So. 2d 457 (Fla. 4th DCA 2001), the trial judge 

disclosed a relationship with the father of the opposing party's lawyer, but counsel for the appellant 

stated that it did not create an issue and the hearing continued.  Two days after the trial court’s 

ruling, the appellant moved for disqualification based on the trial judge’s disclosure.  The appellate 

court affirmed the trial court’s denial of the motion, holding that the appellant waived the issue by 

telling the court there was “no problem”.  Id. at 458.  In a concurring opinion, Judge Klein 

suggested that Pool Water Products had been overruled based on the amendments to the Code.  

See In re Frank, 753 So. 2d 1228, 1238 (Fla. 2000). 
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 In Cobo v. Pepper, 779 So. 2d 599 (Fla. 3d DCA 2001) another case relied on by the 

Appellant, at the beginning of a status conference the trial judge told the parties that there would 

be no point in having the hearing because she had already decided to grant any motion to dismiss.  

The judge then offered to disqualify herself.  However when an oral motion to disqualify was 

made, the trial court denied the motion.  The appellate court held the trial judge should have 

granted the oral motion because she admitted to being biased and having prejudged the case.  

 We find this case is distinguishable from Cobo because there is nothing in the record that 

shows the trial judge admitted bias or that he had prejudged the case.  Admitted bias or 

prejudgment would be a denial of due process and would require disqualification if requested by 

a party.  See Wargo v. Wargo, 669 So.2d 1123 (Fla. 5th DCA 1998).  Since disqualification was 

not required as a matter of law, we find the Appellant was required to comply with the dictates of 

Rule 2.330. The Appellant having failed to do so, and since the issue was time barred, the decision 

of the lower court is affirmed. 

 

LEVIN and MIRMAN, JJ., concur. 

 

Copies of above decision  

were furnished to the attorneys/parties 

of record on the same date  

the decision was filed. 
 


