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      IN THE CIRCUIT COURT FOR THE 

      NINETEENTH JUDICIAL CIRCUIT IN AND 

      FOR INDIAN RIVER COUNTY, FLORIDA. 

      APPELLATE DIVISION 

  

Circuit Case No.  2008-1098 CA20 

 

OCEAN CONCRETE, INC., a Florida 

corporation, and GEORGE MAIB, 

  

 Petitioners,    Not final until time expires for filing motion 

v.      for rehearing, and if filed, disposed of. 

 

INDIAN RIVER COUNTY, a political 

subdivision of the State of Florida,   

                                                                  

 Respondent.                                      

_________________________________/ 

Decision filed August 24, 2009.    

 

Petition for writ of certiorari to the Indian River County Board of County Commissioners. 

 

Geoffrey D. Smith, Susan C. Smith & Timothy B. Elliott, Smith & Associates, Tallahassee, for 

petitioners.  

 

William G. Collins, II, County Attorney, and George Glenn, Assistant County Attorney, Vero 

Beach, for respondent. 

 

   

PER CURIAM. 

 

 Ocean Concrete, Inc., and George Maib (hereafter “Petitioners”) own a parcel of property 

in Indian River County, on which they wish to develop a concrete batch plant.    The property is 

zoned IL (light industrial). On the date they filed their first site plan, concrete plants were a 

permitted use in IL districts.  A site plan application was filed with the county on November 15, 

2005.  After reviewing the application, county staff issued a discrepancy letter, detailing areas in 

which the site plan did not meet the requirements of county code.  Petitioners did not amend the 

application or respond to the discrepancy letter, so the application expired at the end of one year 

as dictated by county code. 

 Petitioners submitted a new site plan application on December 20, 2006.  On January 2, 

2007, county staff issued a discrepancy letter.  On July 24, 2007, the County amended its land 
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development regulations to limit concrete plants to IG (industrial general) zoning districts.  

However, the county allowed Petitioners to continue the site plan application process to see if they 

could satisfy the regulations notwithstanding the new limitation.  If they could, then the county 

would determine whether Petitioners had a vested right to proceed under the previous regulation 

or whether the new zoning regulations would apply.  Petitioners filed their first response to the 

discrepancy letter on November 21, 2007.  They also requested a one year extension for their site 

plan application pursuant to § 914.06(4)(d), Indian River County Code.  The Community 

Development Director issued a second discrepancy letter on December 4, 2007 and denied the 

request for an extension of time on grounds that the land use development regulations had changed 

to prohibit Petitioner’s requested use.  Petitioners filed their response to the second discrepancy 

letter on December 6, 2007.  On December 17, 2007, the County issued a third discrepancy letter 

which stated that the site plan application was denied because more than twelve months had 

elapsed since the application was filed. 

 Petitioners appealed both the denial of the site plan application extension and the denial of 

the site plan application itself.  The denial of the site plan application extension was filed on 

December 14, 2007.  This appeal went before the County’s Planning and Zoning Commission, 

which unanimously upheld the community development director’s decision.  That decision was 

further appealed to the Board of County Commissioners, which also unanimously upheld the 

refusal to grant an extension. 

 Regarding the appeal of the denial of the site plan application, Petitioners filed that appeal 

on January 7, 2008.  The appeal was accompanied by a check for $800.00, as required by county 

code.  On January 24, 2008, the check was returned to the county due to insufficient funds.  One 

week later, Petitioners submitted a cashier’s check for the appeal fee and the returned check fee.  

Notwithstanding this, the County Attorney rejected the appeal on grounds that the fee was not 

submitted within 21 days of the county’s decision denying the site plan application, as required by 

§902.07(3)(b), I.R.C. Code.  This decision was appealed directly to the Board of County 

Commissioners, which upheld the county attorney’s decision by a vote of 4-1.   

 Petitioners seek review of both the denial of the site plan application extension and the 

rejection of the appeal of the denial of the site plan.  On review by petition for writ of certiorari, 

the circuit court must determine whether procedural due process was afforded, whether the 

essential requirements of the law were observed, and whether the findings and judgment were 
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supported by competent substantial evidence.  Haines City Community Development v. Heggs, 658 

So. 2d 523, 530 (Fla. 1995).   

 

 First, Petitioners claim the county departed from the essential requirements of law and/or 

deprived them of due process by denying their application to extend the deadline for completing 

their site plan application.  They argue the community development director cannot refuse to grant 

an extension on the basis that the site plan could no longer conform to the IL zoning requirements 

because the standard under county ordinances is “good cause.” 

 All site plan applications expire 12 months from the date they are received by the county 

unless an extension of time is granted.  § 914.06(4)(c), I.R.C. Code.  The authority to grant 

extensions is addressed in subsection (d): 

Upon finding of good cause, the community development director 

may grant one extension for a period of one year. No further site 

plan application extensions may be granted. 

The code does not delineate a standard for good cause. In his letter denying the requested 

extension, the community development director stated that “the county’s practice and policy” was 

to evaluate extension requests under the criteria set forth in § 914.08.  That code section grants the 

county commission authority to extend by one year the time limit for commencing construction on 

an approved site plan.   Section 914.08 permits extensions “only for good cause,” and subsection 

(2)(a) sets forth criteria the county commission should consider when determining whether good 

cause exists.  One of the criteria is “the impacts of having any new and existing regulations applied 

to the project.”  Applying this criterion, the community development director denied the extension 

because of the new regulation prohibiting concrete plants in IL districts.   

 We find the county used the wrong standard when it denied the extension request.  The 

plain language of § 914.06(4)(c) makes the standard “good cause.”  Good cause is “a legally 

sufficient reason.”  Black’s Law Dictionary (8th ed. 2004).  Instead of determining whether 

Petitioners had a legally sufficient reason for requesting an extension, the development director 

looked at the current zoning regulations and determined the site plan couldn’t meet those 

regulations.  Essentially, the county denied the extension request by determining that the site plan 

application had to be denied on the merits.  Denying an extension in this manner not only sidesteps 

the good cause standard, it also results in the Petitioners’ application being denied on procedural 

grounds instead of on the merits of the site plan itself.  This deprives Petitioners of the opportunity 
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to argue in the county’s appeal processes and the courts that they had the right to proceed under 

the preexisting regulations.  We reject the argument advanced by the County that the standard in 

§ 914.08(2)(a) should be applied to § 914.06(4)(c) under the in pari materia doctrine.  The 

application of this doctrine would take a reason for granting a good cause extension to a 

construction deadline and turn it into a bar to granting a site plan application extension.  The plain 

language of § 914.06(4)(c) does not permit the denial of an application extension on the basis that 

land development regulations have changed. 

 

 Petitioners also seek review of the decision to reject the appeal of the site plan application 

itself.  We find that this appeal by Petitioners was premature.  This issue of whether the site plan 

application was properly denied was not ripe for review until a final decision on the site plan 

application extension was made, because the application was denied on the basis that the 

application period had expired.  This decision was made on December 17, 2009, three days after 

Petitioners appealed the site plan application extension.  If the site plan extension had been granted, 

then the denial of the site plan application would necessarily be reversed as well. 

 

 We grant the petition for writ of certiorari and hold that the County departed from the 

essential requirements of law and deprived Petitioners of due process by applying the wrong 

standard to the denial of the site plan application extension.  On review by petition for certiorari, 

the circuit court is limited to denying the petition or granting the petition and quashing the decision 

below, placing the parties in the same position as if the decision had not been made.  See Tamiami 

Trail Tours, Inc. v. Railroad Commission, 174 So. 451, 454 (Fla. 1937) (on reh’g)(discussing the 

legal effect of quashing a decision).  Therefore, we may not determine whether Petitioners’ had 

good cause for receiving a site plan application extension.  Instead, the Board of County 

Commissioners must hold a new hearing to determine whether good cause exists to grant the 

extension.  If the site plan application extension is denied, Petitioners should then have an 

opportunity to appeal the denial of the site plan application on the merits. 

 

 

 Petition Granted; Quashed and Remanded with Directions. 
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LEVIN, C.J., McMANUS, J., and YACUCCI, Acting Circuit Judge, concur. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Copies of above decision  

were furnished to the attorneys/parties 

of record on the same date  

the decision was filed. 


