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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.  08-0659 CA 
County Case No. 07-2708 SC 

 
GEORGE MANNING, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
CROSSROADS ENVIRONMENTAL 
CONSULTANTS, INC., a Florida 
corporation, 
                                                                  
 Appellee.                                      
_____________________________/ 
Decision filed October 26, 2009.    
 
Appeal from the County Court for Martin County; David Harper, Judge. 
 
George Manning, Hobe Sound, pro se.  
 
Guy Bennett Rubin, Rubin & Rubin, Stuart, for appellee. 
 
   
SCHACK, J. 

 

  After his house was flooded due to a leaky refrigerator, the appellant entered 

into a written agreement with the appellee, an environmental consulting company, to 

evaluate his home for mold, moisture and air quality, to issue recommendations for 

remediation, and to certify the home as mold-free once the remediation was complete.  

An initial air quality examination was performed on October 6, 2006.  Appellee’s 

inspector found widespread mold contamination, and in some parts of the house 

humidity levels exceeded EPA guidelines. A post-remediation inspection was conducted 

on December 28, 2006.  During that inspection the appellee’s inspector found that the 

house had been successfully remediated and the house was a “normal fungal 

environment.” 
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 The appellant was unhappy with several aspects of the report.  He felt that the 

humidity and volatile organic compound readings were inaccurate or false, that the 

inspector failed to inspect the attic, and that the report wasn’t properly signed.  After he 

was unable to resolve his complaints with the appellee, the appellant contacted the 

Better Business Bureau and the American Indoor Air Quality Council.  Both found no 

wrongdoing by the appellee. 

 On December 7, 2007, the appellant filed a statement of claim in small claims 

court claiming that he did not receive the services contracted for, asking for a revised 

report, $2,000 for devaluation of his property, and $2,000 for punitive damages. The 

appellee filed an answer and demand for attorney’s fees, requesting attorney’s fees 

pursuant to the written agreement.  Trial was held on February 19, 2008.  At trial the 

appellant testified and was cross-examined, and copies of the reports and written 

agreement was entered into evidence.  At the close of the appellant’s case the appellee 

moved for directed verdict or an involuntary dismissal.  The trial court granted the 

motion and dismissed appellant’s case.  

 On March 18, 2008, the appellee filed a motion for costs and attorney’s fees.    

The appellee requested attorney’s fees both as the prevailing party under the written 

agreement and under § 57.105(1), arguing that the claim was frivolous.  On May 30, 

2008, the appellant filed a written response to the motion for attorney’s fees.  The 

appellant asserted that in regard to the complaint for monetary damages, “a money 

award was attached partly as to have something to barter with defendant should a 

settlement be offered.”  At the hearing on the motion for attorney’s fees, the trial court 

denied attorney’s fees under the written agreement, but granted attorney’s fees under § 

57.105(1) based on the admission that he filed a monetary claim as a bartering chip, 

and awarded appellee $5,627,47.   
 The appellant argues the trial court erred when it involuntarily dismissed his case 

without giving written reasons.  He also claims that he established a prima facie case 

through his testimony and exhibits.  The appellee argues that this claim must be 

affirmed for lack of a settled and approved record.  

 Throughout this appeal the appellant has attempted to obtain a statement of 

evidence of the trial.  The appellant filed a proposed transcript and the appellee filed an 
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objection in accordance with Florida Rule of Appellate Procedure 9.200(b)(4).  The trial 

court held a two hour hearing at which it went through the appellant’s proposed 

transcript and the appellee’s trial outline line-by-line, comparing them to the trial judge’s 

notes, his own recollections, and the parties’ recollections.  The trial court instructed the 

appellant to have the hearing transcribed and to have a final settled record approved.  

This final step was never done, and it would now be impossible to have a final 

statement of evidence approved.  Even if it were possible, an appellate court is not 

required to afford the appellant a second opportunity to reconstruct the record when the 

appellant is aware of his obligation to provide an adequate record.  See Kauffmann v. 

Baker, 392 So. 2d 13, 15 (Fla. 4th DCA 1980). 

 Under Florida Rule of Small Claims 7.110(b),  

After a party seeking affirmative relief in an action has 
completed the presentation of evidence, any other party may 
move for a dismissal on the ground that upon the facts and 
the law the party seeking affirmative relief has shown no 
right to relief without waiving the right to offer evidence in the 
event the motion is not granted. The court may then 
determine them and render judgment against the party 
seeking affirmative relief or may decline to render any 
judgment until the close of all the evidence. Unless the court 
in its order for dismissal otherwise specifies, a dismissal 
under this subdivision and any dismissal not provided for in 
this rule, other than a dismissal for lack of jurisdiction or for 
improper venue or for lack of an indispensable party, 
operates as an adjudication on the merits. 

This rule does not require the trial court to provide written reasons for entering a 

dismissal.  To evaluate whether the trial court erred in determining the appellant showed 

no right to relief requires a transcript or settled statement of evidence.  If the record on 

appeal is inadequate to demonstrate reversible error due to the lack of a transcript or 

statement of the evidence, an appellate court is required to affirm.   Applegate v. Barnett 

Bank of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979). 

 The appellant challenges the award of attorney’s fees, raising three separate 

arguments: that he was misquoted as saying he filed the lawsuit “just to use as barter,” 

that he did not know the lawsuit was frivolous before trial, and that he was not given the 

proper notice under §57.105.  The standard of review for an attorney’s fee award is 
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abuse of discretion.  Yakavonis v. Dolphin Petroleum, Inc., 934 So. 2d 615, 618 (Fla. 

4th DCA 2006). 

 The parties settled on a statement of evidence for the hearing on the motion for 

attorney’s fees.  According to the statement of evidence the appellant read verbatim 

from his written response to the motion for attorney’s fees.  The appellee argued that 

the statement in the appellant’s response as well as in open court that “he attached a 

money claim to his suit just to use as barter for settlement” made the case frivolous.  

The appellant strenuously argues that he stated the claim was “partly” for barter.  

Included in the record is a transcript of the post-trial hearing held to reconstruct the 

record.  Based on the trial judge’s notes of the trial, the judge found that the appellant 

did not say “partly”.  Based on the record provided, we do not believe the trial court 

abused its discretion in awarding attorney’s fees based on the appellant’s admitted 

motive for filing the lawsuit.  See, e.g., Anderson v. Oldham, 622 So. 2d 544 (Fla. 5th 

DCA 1993)(trial court abused discretion when it failed to award attorney’s fees after 

plaintiff admitted lawsuit was a “personal hate type action”). 

 The appellant’s claim that he was not given proper notice under §57.105(4) was 

not preserved for appeal.  Ferrara v. Cmty. Developers, Ltd., 917 So. 2d 907 (Fla. 3d 

DCA 2005).   

 We affirm on the merits.  We deny the appellee’s motion for appellate attorney 

fees for failure to comply with §57.105(4). 

 

VAUGHN and BRONIS, JJ., concur. 

 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


