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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.  2008-1163 CA20 
 
I AM MINISTRIES, INC.,  
a Florida non-profit corporation, 

  
 Petitioner,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 

 
INDIAN RIVER COUNTY, a political 
subdivision of the State of Florida, and 
STEVE METZ and ERIN METZ,   
                                                                  
 Respondents.                                      
_______________________________/ 
Decision filed October 26, 2009.    
 
Petition for a writ of certiorari to the Indian River County Board of County 
Commissioners. 
 
C. Douglas Vitunac and Steven L. Henderson, Collins, Brown, Caldwell, Barkett & 
Garavaglia, Vero Beach, for petitioner.  
 
William G. Collins, II, County Attorney, and George Glenn, Assistant County Attorney, 
Vero Beach, for respondent County. 
 
Michael O’Haire, O’Haire, Quinn, Candler & Casalino, Vero Beach, for respondent Metz. 
 
   
SCHACK, J. 

 

  Petitioner operates a non-profit organization called “The Source” which assists 

and ministers to homeless and indigent persons in Indian River County.  Petitioner sought 

a facility for establishing a transitional housing center for homeless persons, and became 

interested in purchasing a site owned by New Horizons of the Treasure Coast.  The New 

Horizons site, located at 37th Street and 59th Avenue just west of Vero Beach, had been 

used since the early 1980’s as a residential treatment facility for New Horizon’s Alcohope 

program.  Prior to 1992, the site was zoned “RM-8,” which permitted use as a residential 
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treatment facility.  In 1992, it was rezoned to “RM-6,” which rendered use as a residential 

treatment facility a non-conforming use.  Alcohope continued to use the site as a 

residential treatment facility until April 10, 2005 when, due to the cumulative effects of 

damage from Hurricanes Frances and Jeanne, Alcohope permanently relocated its 

program to another location. 

 On May 15, 2006, New Horizons moved a crisis response team back into one of 

the administrative buildings at the site.  Around this same time, petitioner inquired into 

purchasing the site for its transitional housing center.  On June 20, 2006, petitioner 

submitted a written request to Stan Boling, Planning Director for Indian River County’s 

community development department, requesting a determination as to whether its 

planned center was permitted under the zoning regulations.  A contract to purchase the 

property was entered into between petitioner and New Horizons the following day.  On 

July 10, 2006, John McCoy, senior planner for Indian River County, sent petitioner a letter 

stating that, upon review of information provided by petitioner, planning staff approved 

the proposed use of the New Horizons site as a continuation of a prior non-conforming 

use. On July 28, 2006, petitioner purchased the site in reliance on McCoy’s approval 

letter.   

 Respondents Steven and Erin Metz (“Metz”) own residential property adjacent to 

the New Horizons site.  After learning about petitioner’s plan in the newspaper, Metz 

requested that a copy of the July 10, 2006 letter be sent to him.  He received a copy of 

the letter by fax on August 15, 2006.  On September 5, 2006, Metz’s attorney wrote a 

letter to Will Collins, Indian River County Attorney, alleging that the prior non-conforming 

use of the site had expired because the use had ceased for at least one year.  The letter 

was stamped as received by the County Attorney’s office on September 7, 2006.  

Petitioner sent a response to the County Attorney on September 27, 2006.  On October 

3, 2006, McCoy sent a memorandum to the County Attorney addressing the concerns set 

forth in the September letter.  In the memorandum, the senior planner explained that 

cessation of use had not been addressed in the July approval letter for two reasons. First, 

the one-year cessation of use clause set forth in section 904.08 of the county code 

governing non-conformities was inapplicable because section 904.07 provided for tolling 

of the period as the site was contained within a state or federally declared disaster area.  
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Second, even if the one-year provision were to apply, portions of the site undamaged by 

hurricanes had been used continuously in a manner consistent with the prior non-

conforming use.  The County Attorney sent a copy of the October 3rd memorandum to 

counsel for Metz on October 17, 2006. 

  On November 1, 2006, Metz filed a formal appeal of the “decisions of the 

community development director or his designee.”  Metz attached to their appeal the July 

10, 2006 letter and the October 3, 2006 memorandum.  The Indian River County Planning 

and Zoning Commission heard the appeal.  Petitioner objected on grounds that the 

commission lacked jurisdiction because the appeal was untimely. The commission heard 

the appeal on the merits and overturned planning staff’s decision and revoked the non-

conforming use determination.  Petitioner appealed to the Board of County 

Commissioners.  On February 13, 2007, the Board held a hearing during which petitioner 

again argued that the appeal was untimely and that neither the Planning and Zoning 

Commission nor the Board had jurisdiction to review the merits of the July 10, 2006 

decision.  The Board ultimately accepted the Petitioner’s jurisdictional argument and 

reinstated the community development department’s July 10, 2006 decision approving 

the non-conforming use.  

 Without notice to petitioner, Metz sought and obtained rehearing of the Board’s 

decision. On March 6, 2007, the Board reversed its earlier position and agreed to 

schedule a hearing on the merits.  Petitioner filed a petition for writ of prohibition seeking 

to prevent the County from acting on the merits.  The petition was denied since prohibition 

could not issue due to outstanding issues of fact.  On April 18, 2008, the Board held a 

final hearing, voting 4-1 to find Metz’s appeal to be timely, and voted 5-0 finding that the 

non-conforming use had lapsed because it ceased for more than one year.  

 The standard of review applied to a quasi-judicial zoning decision is whether 

procedural due process was afforded, whether the essential requirements of the law were 

observed, and whether the findings and judgment were supported by competent 

substantial evidence.  Haines City Community Development v. Heggs, 658 So.2d 523, 

530 (Fla. 1995).  

 

ISSUES 
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A. Whether the county commission departed from the essential requirements of law by 

finding it had jurisdiction to hear Metz’s appeal? 

 Petitioner argues the county commission departed from the essential requirements 

of law by finding that Metz filed a timely appeal of the decision approving the non-

conforming use.  There are three distinct legal questions raised by petitioner with respect 

to this issue as follows: (1) what constitutes a “decision of the community development 

director or his designee”; (2) when did the 21 day period for filing an appeal began to run; 

and (3) what action by an aggrieved party invokes the County’s appellate procedures. 

 (1) What constitutes a “decision of the community development director or his designee?” 

   Section 902.07(2)(a) of the Indian River County Ordinances states: 

The planning and zoning commission of Indian River County 
shall be authorized to: 
1.   Hear and decide appeals when it is alleged that there is 
an error in any order, requirement, decision, or determination 
made by the community development director or his designee 
in the application and enforcement of the provisions of the 
land development regulations. 

There is no dispute that the July 10, 2006 letter is an appealable decision.  Petitioner 

argues that it was the only appealable decision.  The County claims the October 17, 2006 

letter was also an appealable decision.    Petitioner points out that the October 17th letter 

was from the County Attorney, not the community development director or his designee.  

Section 902.07(2) does not authorize the planning and zoning commission to hear 

appeals of decisions of the County Attorney. 

 We agree that the October 17, 2006 letter, by itself, is not an appealable decision.  

However, attached to the letter was the October 3, 2006 memorandum rejecting the 

concerns raised by Metz in Metz’s September 5, 2006 letter. In the memorandum, Mr. 

McCoy determined that the non-conforming use did not expire because use of the site 

was not discontinued for one year and, even if one year had lapsed, the site qualified for 

tolling of the one year limit because of damage due to the 2004 hurricanes.  Both of these 

determinations are applications of the land development regulations by a senior planner 

for the community development director.  Therefore, they were both appealable decisions 

under § 902.07(2).  
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(2) When did the 21 day period for filing an appeal began to run? 

 Section 902.07(3)(b), provides that “[a]ppeals must be filed within twenty-one (21) 

days from the date of notification letter rendering the decision by the respective official.”  

All of the parties to this case acknowledge Metz did not receive notice of the July 10, 2006 

letter until well beyond the 21-day limit.  None of the parties argue for a strict application 

of the 21-day limit.  Instead, petitioner proposes the 21-day limit does not begin to run 

until an aggrieved party has notice of the county’s decision.  Petitioner argues that day 

was no later than August 15, 2006, the day the July 10th letter was faxed to Metz.  Since 

Metz’s letter to the county attorney was not received by the county until September 7, 

2006, 23 days after Metz had notice of the July 10th letter, petitioner argues the appeal 

was untimely and the county lacked jurisdiction to hear the appeal.  Both respondents 

argue the 21 days did not commence until October 17, 2006, the day the October 3rd 

memo was sent to Metz and the day Metz was advised of his right to file a formal appeal.  

Since a formal appeal was filed on November 1, 2006, respondents argue that Metz’s 

appeal was timely. 

 There is no reported appellate authority in Florida addressing the internal appellate 

procedures of local governments.  To make its case, petitioner cites out-of-state cases 

that hold the time for a third party to file an appeal of a land-use decision does not begin 

to run until the third party can be “charged with notice” of the land-use decision.  In Cave 

v. Zoning Bd. of Appeals, 49 A.D.2d 228 (N.Y. App. Div. 4th Dep't 1975), the municipality 

did not set a time limit for filing an appeal; the court applied a reasonableness standard 

set forth in state statutes and held that filing an appeal six days after receiving notice of 

the zoning board’s decision was reasonable.  Id. at 231.  In Arkae Development, Inc. v. 

Zoning Bd. of Adjustment, 312 N.W.2d 574, 576 (Iowa 1981) and Shors v. Johnson, 581 

N.W.2d 648, 653 (Iowa 1998), the court applied a “charged with notice” requirement to a 

fixed deadline based on statutory language requiring a standard of reasonableness be 

applied to appellate deadlines.  We find all three of these cases are distinguishable 

because they are based on an interpretation of state statutes.  There is no analogous 

statute in Florida.  In Highway Displays, Inc. v. Zoning Bd. of Appeals, 32 A.D.2d 668 

(N.Y. App. Div. 2d Dep't 1969), the by-laws of the zoning board specifically stated that 
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the time for filing an appeal began to run when a party received notice of a decision.  The 

ordinance in this case starts the appellate clock on the date the notification letter is sent, 

not when a party receives the letter. 

 In this case, the substantive issue in dispute, whether the non-conforming use 

expired, was not addressed in the July 10th letter; it was only addressed in the October 

3rd memorandum.  In the judicial realm, the analogous situation would be when a court 

makes a material modification to, or amends a final judgment.  In that situation the time 

for filing an appeal of the amendment begins to run from the date of the amendment.  

Maxfly Aviation, Inc. v. Capital Airlines, Ltd., 843 So. 2d 973, 974 (Fla. 4th DCA 2003).  

Metz was not notified of the October 3rd memorandum until the County Attorney issued 

a letter to Metz on October 17, 2006.  This is the date the decision regarding the non-

conforming use was rendered pursuant to §902.07(3)(b).  Therefore, the time to appeal 

did not begin to run until October 17, 2006.  Since Metz filed his formal appeal within 21 

days of the October 17th letter, we find his appeal was timely.  The county commission 

did not depart from the essential requirements of law when it determined it had jurisdiction 

to consider Metz’s appeal. 

 

(3) What action invokes the County’s appellate procedures? 

 Petitioner contends that Metz’s September 5, 2006 letter did not constitute an 

appeal of the July 10, 2006 letter because it was not filed with the planning division as 

required by ordinance, was not filed on the prescribed form for appeals, and failed to 

include the required filing fee for appeals.  Since we hold that the time for appeal did not 

begin to run until October 17th, this issue is moot. 

 

B. Whether the county commission departed from the essential requirements of law by 

denying petitioner’s claim of equitable estoppel? 

 Petitioner argues the county commission was equitably estopped from denying the 

non-conforming use, because it relied on the July 10, 2006 letter to purchase and make 

substantial improvements on the New Horizons site before Metz filed his formal appeal.  

Equitable estoppel will preclude a municipality from exercising its zoning power when a 

“property owner (1) in good faith (2) upon some act or omission of the government (3) 
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has made such a substantial change in position or has incurred such extensive 

obligations and expenses that it would be highly inequitable and unjust to destroy the right 

he acquired.” Hollywood Beach Hotel Co. v. Hollywood, 329 So. 2d 10, 15 - 16 (Fla. 1976).   

 To support its position, petitioner relies on County of Du Page v. K-Five Constr. 

Corp., 267 Ill. App. 3d 266 (Ill. App. Ct. 2d Dist. 1994).  In that case, the defendants 

purchased an asphalt plant whose operation had been a non-conforming use.  The plant 

had been abandoned for ten years.  The county issued permits for the plant and bought 

asphalt from the plant.  Four years after the plant was reopened, the county, in response 

to inquiries by local residents, issued several letters determining that the asphalt plant 

was a legal use.  Two years later, the county reversed position and brought suit against 

the defendants on grounds that the plant violated zoning ordinances.  Based on these 

facts and the fact that the defendants spent over $600,000 to upgrade the plant in reliance 

on the county’s prior approvals, the court held the county was estopped from enforcing 

its zoning ordinance. 

 The county argues petitioner failed to prove good faith.  The county points out 

petitioner failed to wait until the appeal window was exhausted before it purchased the 

property, and at best misled the county by representing that Alcohope “never” abandoned 

the New Horizons site, causing the county to issue an erroneous decision.    Metz 

argues that equitable estoppel does not apply when a government official makes a 

mistake of law, which the county did in this case when it determined that the non-

conformity was still valid.  We agree with the county’s position on this issue.  It appears 

from the record that petitioner stopped work when Metz filed his formal appeal, but 

restarted work when the county commission initially held the appeal was untimely.  

Further, when petitioner requested the determination from the county, they did not include 

any information about the continuity of the non-conforming use or the effects of the 2004 

hurricanes, which is an essential requirement of the continuation of a non-conforming 

use.  Based on these facts, the county could have concluded that petitioner deliberately 

did not provide it with all the information necessary to make a valid determination on the 

non-conforming use issue.  Since the county commission had before it competent, 

substantial evidence that petitioner did not act in good faith, it did not depart from the 

essential requirements of law in denying the claim of equitable estoppel. 
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C. Whether the county commission departed from the essential requirements of law by 

holding that the non-conforming use expired? 

 Petitioner claims the county commission departed from the essential requirements 

of law when it held the non-conforming use expired because (1) the non-conformity did 

not terminate under the exception allowing non-conforming structures to be rebuilt after 

a hurricane, and (2) there was no evidence that New Horizons or petitioner ever intended 

to abandon the non-conforming use.   

(1) Hurricane exception 

 Under § 904.08(1), 

If, for any reason, a nonconforming use of land, a 
nonconforming structure or an establishment having a site-
related nonconformity ceases operation for a continuous 
period of one year or more, all nonconformities shall be 
considered terminated and shall not thereafter be 
reestablished. 

However, petitioner cites § 904.07(2) to support its claim that § 904.08(1) does not apply 

after a hurricane damages property: 

If Indian River County or a portion thereof is declared a 
disaster area by the Governor of the State of Florida or the 
President of the United States, as a result of a hurricane, 
tornado, flood, or other similar act of God, then the provisions 
of section 904.07(1) shall be hereby modified to allow within 
the declared disaster area the replacement or reconstruction 
of structures on or in the location of the original foundation. 

Section 904.07(2), by its terms, modifies § 904.07(1), which states: 

If any nonconforming structure or use or an establishment 
containing a site-related nonconformity is damaged by causes 
including but not limited to fire, flood, explosion, collapse, 
wind, neglect, age, or is voluntarily razed or disassembled to 
such an extent that the cost of repair or reconstruction will 
exceed fifty (50) percent of the building's value as shown on 
the tax assessment roll at the time of damage or proposed 
reconstruction, the nonconformity shall be deemed 
terminated, and shall not thereafter be reestablished.  

The Board of County Commissioners did not find that the nonconforming use terminated 

under § 904.07(1) because the structures on the New Horizon site were damaged by 

more than 50%; instead they held the non-conforming use was abandoned under § 
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904.08(1) through non-use.  Since the Board found abandonment, the hurricane 

exception does not apply in this case.   

 

(2) Intent to Abandon 

 Petitioner argues that under Florida law, a finding that a non-conforming use has 

ceased through non-use requires proof the landowner intended to abandon the use.  See 

Sarasota County v. Bow Point on the Gulf Condo. Dev., 974 So. 2d 431, 432 (Fla. 2d 

DCA 2007).  Petitioner claims that evidence was presented to show that New Horizons 

was seeking another tenant or owner of the property, and that evidence was sufficient to 

prove there was no intent to abandon.  The county argues that evidence was presented 

to support the Board’s finding that New Horizons intended to abandon the property.  That 

evidence includes Alcohope signing a lease to move its facility to a new location in 

October 2003 and leaving the site prior to the 2004 hurricanes, testimony from adjoining 

homeowners that the site appeared abandoned from April 2005 to May 2006, and a two 

year gap between the damage caused by the 2004 hurricane and the application for 

permits to repair the hurricane damage.  On certiorari review an appellate court is limited 

to determining whether the decision of the county is supported by competent, substantial 

evidence.  See Heggs.  We find the evidence presented to the Board of County 

Commissioners is sufficient to support a finding that New Horizons intended to abandon 

the non-conforming use. 

 

 The petition for writ of certiorari is denied. 

 

VAUGHN and BRONIS, JJ., concur. 

 

Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 


