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CONNER, J. 

 

 Hrusovsky petitions the court to reverse the administrative decision to suspend his driving 

privilege for failure to submit to a breath test.  Hrusovsky asserts two arguments in support of 

reversal:  First, the hearing officer had insufficient evidence to find the arresting officer had 

probable cause to believe Hrusovsky was under the influence of alcohol while driving or in actual 

physical control of a motor vehicle.  Second, Hrusovsky was given an improper warning regarding 

the consequences of refusing testing.  We find no error on the issue of probable cause; however, 

our review of the issue concerning the refusal warning requires that the petition be granted. 

 The standard of review on a petition for writ of certiorari is whether procedural due process 

was afforded, whether the essential requirements of law were observed, and whether the findings 

and judgment were supported by competent substantial evidence.  See Haines City Development 

v. Heggs, 658 So. 2d 523, 530 (Fla. 1995). 



 Pursuant to Section 322.2615(7)(b), Florida Statutes, on an administrative review of a 

license suspension, one of the issues a hearing officer is to determine is “whether the person whose 

license was suspended was told that if he or she refused to submit to such test [of blood alcohol 

level] his or her privilege to operate a motor vehicle would be suspended for a period of 1 year or, 

in the case of a second or subsequent refusal, for a period of 18 months.”  At the administrative 

hearing, Hrusovsky asked that his license be reinstated on the ground that the refusal warning he 

was given was improper and confusing, relying on Dept. of Highway Safety & Motor Vehicles v. 

Clark, 974 So. 2d 416 (Fla. 4th DCA 2007).  Hrusovsky argued before the hearing officer, as he 

does in his petition, that the refusal warning was improperly given because the officer at the jail 

asked him to submit to a “breath, urine or blood test,” and that his license would be suspended if 

he refused any of those tests.  The Department contends that the record fails to show that 

Hrusovsky was requested to take a blood or urine test. 

 At the administrative review hearing the arresting officer testified as well as Hrusovsky.  

None of the testimony elicited facts concerning the refusal warning given to Hrusovsky.  However, 

there were three affidavits admitted into evidence by the hearing office: the arrest affidavit, the 

Breath Alcohol Test Affidavit, and the Affidavit of Refusal to Submit to Breath, Urine, or Blood 

Test.  Both the arrest affidavit and the Breath Alcohol Test Affidavit contain statements that 

Hrusovsky refused to take a breath test, but neither affidavit makes any statements about any 

refusal warning given.  The Affidavit of Refusal to Submit to Breath, Urine, or Blood Test contains 

the following affirmative statements by the breathalyzer operator: 

That on or about the 29th day of October, 2007, at 3 p.m. in Indian River County, I 

did request said person to submit to a breath, urine, or blood test to determine the 

content of alcohol in his or her blood or breath or the presence of chemical or 

controlled substances therein.  I did inform said person that any refusal to submit 

to such test or tests would result in the suspension of his or her privilege to operate 

a motor vehicle for a period of one (1) year for a first refusal, or for a period of 

eighteen (18) months if the driving privilege of such person had been suspended 

previously for refusing to submit to such test or tests. . .  

 

This was the only evidence presented at the administrative hearing regarding the refusal warning 

given to Hrusovsky. 

 That law enforcement had no right to request a blood test is not an issue in this case.  The 

only test the officer could have lawfully requested is a breath test.  The Fourth District Court of 

Appeal has held that a warning which requests a driver to submit to a “breath, urine, or blood test” 



is misleading if law enforcement has no right to request a blood test because such a warning may 

mislead the driver into thinking he “would have to submit to a more invasive test, the withdrawal 

of blood, than was authorized by the statute.”  Clark, 974 So. 2d at 418.  In Clark, the Fourth 

District held that because a misleading refusal warning was given, the license suspension was 

improper.  This court is bound by decisions rendered by the Fourth District. 

 The only evidence in the record regarding what refusal warning was given to Hrusovsky is 

an affidavit indicating that Hrusovsky was given the same misleading warning proscribed by 

Clark.  There is no conflicting evidence in the record.1  The Department points out in its response 

to the petition that the refusal of the breath test stated in the other two affidavits implies that a 

breath test refusal warning was given to Hrusovsky, and there is no mention of a request for a 

blood test.  The Department then cites Dept. of Highway Safety and Motor Vehicles v. Perry, 751 

So. 2d 1277 (Fla. 5th DCA 2000) for the proposition that the Department’s refusal affidavit was 

construed to be evidence that “the driver was requested to submit to one of those tests, but refused 

to submit.”  Id. at 1279.  Although the Department does not explicitly state it in its response, the 

Department is asking this court to infer that because Hrusovsky refused to submit to a breath test, 

the refusal warning was limited to requesting only a breath test.  Such an inference would conflict 

with the written affidavit in this case.  Therefore, we are not inclined to draw such an inference. 

Because we determine that the hearing officer did not have competent substantial evidence 

to support the decision that a proper refusal warning was given in this case, we grant the petition 

and quash the order suspending Hrusovsky’s driver’s license. 

 

 

BRYAN and BRONIS, JJ., concur. 

 

 

Copies of above decision  

were furnished to the attorneys/parties 
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1 It appears the Affidavit of Refusal to Submit to Breath, Urine, or Blood Test is a standardized form issued by the 

Department.  It may well be that the breathalyzer operator gave a verbal warning that was different from that stated in 

the affidavit, but if so, there is no testimony in the record to that effect.  It would seem advisable for the Department 

to amend its form to comply with Clark or law enforcement needs to interlineate and alter the form to indicate the 

actual warning given. 


