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      IN THE CIRCUIT COURT FOR THE 

      NINETEENTH JUDICIAL CIRCUIT IN AND 

      FOR MARTIN COUNTY, FLORIDA. 

      APPELLATE DIVISION 

  

Circuit Case No.  08-CA-002227 

 

ROBERT C. DAWSON, 

  

 Petitioner,    Not final until time expires for filing motion 

v.      for rehearing, and if filed, disposed of. 

 

STATE OF FLORIDA, DEPARTMENT  

OF HIGHWAY SAFETY AND  

MOTOR VEHICLES,   

                                                                  

 Respondent.                                      

_________________________________/ 

Decision filed February 11, 2009.   

 

Petition for writ of certiorari to the Department of Highway Safety and Motor Vehicles. 

 

Robert C. Dawson, Palm City, pro se.  

 

Damaris E. Reynolds, Department of Highway Safety and Motor Vehicles, Lake Worth, for 

respondent. 

 

   

CONNER, J. 

 

 On July 14, 2008, Robert C. Dawson, the petitioner, was convicted of “Driving While 

Ability Impaired” (DWAI) in Suffolk County, New York.  Dawson’s license was suspended for 

90 days and he was fined $480.00.  On August 27, 2008, the Florida Department of Highway 

Safety and Motor Vehicles (the Department) revoked Dawson’s Florida driver’s license for one 

year, retroactive to July 14, 2008, based on the New York conviction.  Dawson timely filed a 

petition for writ of certiorari.  At some unknown point, Dawson also filed a request with the 

Department to correct his driving record to reflect that he was convicted for DWAI in New York, 

as the Department listed his conviction as DUI.  On October 3, 2008, the Department denied the 

request, informing Dawson that all convictions similar to a DUI are treated as a DUI in Florida.  

Dawson filed an amended petition seeking review of this order as well. 
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 The amended petition and response in this case raise six claims, which we have 

consolidated into four issues: 

1) Whether the Department departed from the essential requirements of law or violated 

procedural due process by revoking Dawson’s license based on a New York conviction for 

DWAI?  (Claims 1 and 2) 

2) Whether the Department erred by entering Dawson’s New York conviction for DWAI as 

a DUI conviction on his Florida driving record?  (Claims 3 and 4) 

3) Whether the Department violated Dawson’s procedural due process rights by imposing a 

one-year term of revocation without a hearing?  (Claim 5) 

4) Whether either party is entitled to attorney’s fees pursuant to Section 57.105, Florida 

Statutes? 

 

STANDARD OF REVIEW 

 The standard of review for administrative action is whether procedural due process was 

afforded, whether the essential requirements of the law were observed, and whether the findings 

and judgment were supported by competent substantial evidence.  Haines City Community 

Development v. Heggs, 658 So. 2d 523, 530 (Fla. 1995). 

 

DISCUSSION 

Issue 1:  Whether the Department departed from the essential requirements of law or violated 

procedural due process by revoking Dawson’s license based on a New York conviction for DWAI?  

(Claims 1 and 2). 

 

 Dawson’s primary argument in his petition is the Department lacked authority to revoke 

his license based on his conviction for DWAI in New York because there is no equivalent crime 

to DWAI in Florida.   

 The Department has the authority to suspend or revoke a license based on an out-of state 

conviction pursuant to Section 322.24, Florida Statutes: 

The department is authorized to suspend or revoke the license of any 

resident of the state, upon receiving notice of the conviction of such 

person in another state or foreign country of an offense therein 

which, if committed in this state, would be grounds for the 

suspension or revocation of his or her license. 

The length of the suspension or revocation is dictated by Section 322.28: 
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(1) Unless otherwise provided by this section, the department shall 

not suspend a license for a period of more than 1 year . . . 

However, DUI convictions are addressed separately in subsection (2): 

(2) In a prosecution for a violation of s. 316.193 . . ., the following 

provisions apply: 

   (a) Upon conviction of the driver, the court, along with imposing 

sentence, shall revoke the driver's license or driving privilege of the 

person so convicted, effective on the date of conviction, and shall 

prescribe the period of such revocation in accordance with the 

following provisions: 

      1. Upon a first conviction for a violation of the provisions of s. 

316.193, . . . the driver's license or driving privilege shall be revoked 

for not less than 180 days or more than 1 year. 

 Dawson claims the Department applied the wrong law by determining that his DWAI 

conviction could be used to revoke his license under a “similar offense” test, instead of determining 

whether DWAI would be grounds for a suspension or revocation in Florida, or a “same offense” 

or “same elements” test. Dawson finds a same offense test in the language of Section 322.24, 

reading the statute to limit the Department’s authority to suspend a license to only those offenses 

which would be grounds for a suspension “if committed in this state.”  The Department finds a 

similar offense test in the concluding paragraph to Section 322.28(2)(a): 

For the purposes of this paragraph, a previous conviction outside 

this state for driving under the influence, driving while intoxicated, 

driving with an unlawful blood-alcohol level, or any other alcohol-

related or drug-related traffic offense similar to the offense of 

driving under the influence as proscribed by s. 316.193 will be 

considered a previous conviction for violation of s. 316.193, . . . 

(Emphasis added).  The question of whether a “same offense” or “similar offense” test should be 

applied is a threshold issue, as the Fourth District Court of Appeal has recently held that New 

York’s DWAl meets the similar offense test in Section 316.193(6) when applied to enhance a 

criminal conviction.  Dipietro v. State, 992 So. 2d 880 (Fla. 4th DCA 2008).  The language of 

Section 316.193(6) is functionally identical to the language in Section 322.28(2)(a).  Therefore, if 

the similar offense test applies to administrative suspensions, Dipietro would be binding, and this 

claim would fail. 

 There are no published district or supreme court cases on this issue, but there are published 

circuit court appellate cases. In Hamm v. DHSMV, 11 Fla. L. Weekly Supp. 793a (Fla. 15th Cir. 

Ct. 2003), the driver had his license revoked for one year, later amended to six months, for 
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violating the same New York law at issue in this case.  The court noted that under New York’s 

DWAI statute, the driver could have been found guilty if he had a blood alcohol level between .05 

and .10, but under Florida’s DUI statute, a person must have a BAL of .08 or above to be found 

guilty.  Since the driver’s BAL could have been above or below .08, and there was no indication 

on the New York court order of the actual BAL level, the Department had no competent substantial 

evidence to find the driver had committed an offense in New York that would have resulted in a 

license suspension in Florida.  The court rejected the Department’s argument that a suspension 

was justified because the DWAI offense was sufficiently similar to DUI, holding the language of 

Section 322.24 requires the Department to determine whether a driver would be convicted of DUI 

in Florida, not whether DWAI is similar to DUI in Florida.  Id.  Therefore, it appears the Hamm 

court rejected a similar offense test in favor of a same offense test. 

 Rose v. DHSMV, 13 Fla. L. Weekly Supp. 543a (Fla. 9th Cir. Ct. 2005) involved the 

application of Section 322.24 to a non-DUI case.  In Rose, the driver had her license revoked for 

three years after being convicted for “negligent homicide with a motor vehicle” in Connecticut.  

The Department treated the conviction as the equivalent of vehicular homicide in Florida and 

revoked the license pursuant to Section 322.28(4)(a).  The driver argued that Connecticut’s 

negligent homicide was most analogous to the Florida crime of careless driving resulting in death, 

not vehicular homicide. Since there is no proscribed suspension period for that offense in statute, 

the default one-year maximum suspension pursuant to Section 322.28(1) would apply.  Noting that 

Section 322.24 authorizes the Department to suspend a license for a conviction in another state 

only in it would be grounds for a suspension in Florida, the court held the Department departed 

from the essential requirements of law by imposing a three-year suspension.  The court found that 

Florida’s vehicular homicide statute was not equal to Connecticut’s negligent homicide with a 

motor vehicle statute because the former offense requires a showing of recklessness, while the 

latter only requires a showing of simple negligence.  The court agreed that a one year suspension 

was the maximum permissible suspension that could be imposed.  Therefore, it appears the Rose 

court used the “same elements” test proposed by Dawson to determine whether the Department 

had the authority to suspend the license. 

 Not all circuit courts have applied a same offense/same element test.  In fact, two courts 

have upheld driver’s license revocations based on the same New York DWAI statute at issue in 

this case, using the similar offense test. Deland v. DHSMV, 12 Fla. L. Weekly Supp. 1024a (Fla. 
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12th Cir. Ct. 2005); Hart v. DHSMV, 3 Fla. L. Weekly Supp. 493b (Fla. 17th Cir. Ct. 1995).  

However, in both cases, it appears that neither driver argued the same offense test; instead, both 

appear to have argued the similar offense test. 

 The Department argues the criminal DUI statutes should be read in pari materia with 

Sections 322.24 and .28(2).  Since Section 316.193(6) requires a criminal court judge to apply the 

similar offense test, see Dipietro; McAdam v. State, 648 So. 2d 1244, 1245 (Fla. 2d DCA 1995), 

the administrative statutes should be read to apply a similar offense test as well.  In both Dipietro 

and McAdam, the courts upheld enhancements to DUI convictions based on Colorado and New 

York DWAI convictions.  Under Section 322.28(2)(a), the Department is required to consider any 

out-of-state convictions similar to DUI when calculating the length of the revocation.  However, 

the Department seems to miss the distinction that Dawson is arguing: while the Department (or a 

criminal court) can enhance the term of revocation based on an out-of-state offense that is similar, 

not identical, to a Florida offense, the Department does not have the authority to revoke a license 

if the out-of-state offense is not identical to a Florida offense.   

 The plain language of Section 322.28(2)(a) supports Dawson’s view, because the language 

of that subsection appears to limit the similar offense test to subsection (2)(a) itself: “For the 

purposes of this paragraph, a previous conviction outside this state . . . will be considered a 

previous conviction for violation of s. 316.193 . . . .”  Therefore, that language should not be used 

to interpret the meaning of Section 322.24.  The statute appears to limit the Department’s authority 

to impose a suspension or revocation for an out-of-state conviction to only those offenses that 

would be punishable by suspension or revocation if committed in this state.  Based on the above 

analysis and case law, the Nineteenth Judicial Circuit aligns with the Fifteenth Judicial Circuit and 

its Hamm decision and applies a same offense test when the Department suspends or revokes a 

license for an out-of state conviction. 

 If a same offense test must be applied to determine whether the Department had the 

authority to revoke Dawson’s license, the next step is determining whether Dawson’s commission 

of DWAI, if committed in this state, would have been punishable by suspension or revocation.  

Florida and New York have different statutory schemes for the punishment of impaired driving. 

Florida has a single offense, DUI, that can be committed in one of three ways:  

(a) driving while under the influence of alcohol or drugs “when affected to the extent that 

the person's normal faculties are impaired,”  
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(b) driving with a blood-alcohol level of 0.08 per 100 mL of blood, or  

(c) driving with a breath-alcohol level of 0.08 per 210 liters of breath.   

Section 316.193(1).  In contrast, New York defines six different crimes for driving under the 

influence for a non-commercial driver: 

(1) driving while impaired by the consumption of alcohol; 

(2) driving with a blood alcohol level of .08% or more; 

(2a) driving with a blood alcohol level of .18% or more; 

(3) driving while in an intoxicated condition; 

(4) driving while impaired by the use of drugs; and 

(4a) driving while impaired by the combined influence of alcohol and drugs. 

N.Y. Veh. & Traf. Law Section 1192(1)-(4a). 

As explained by Dawson, the difference between driving while impaired and driving while 

intoxicated is evident in New York’s statutory presumptions for blood alcohol level.  The 

differences between New York and Florida’s statutory presumptions are laid out in the table below. 

 New York Florida 

0.05 or less Presumption not impaired and 

not intoxicated 

Presumed not under the 

influence 

0.05 to 0.07 No presumption of 

impairment; presumed not 

intoxicated 

No presumption 

0.07 to 0.08 Presumption of impairment 

but presumed not intoxicated 

No presumption 

0.08 or higher Guilty of Section 1192(2) Presumed under the influence 

and guilty of Section 

316.193(b) or (c) 

 

Section 316.1934(2); N.Y. Veh. & Traf. Law Section 1195(2).  Contrary to what Dawson implies, 

however, impairment can be proven without a blood alcohol test.  People v. Cruz, 48 N.Y.2d 419, 

424 (N.Y. 1979).  Impairment can be proven by evidence showing “by voluntarily consuming 

alcohol, this particular defendant has actually impaired, to any extent, the physical and mental 

abilities which he is expected to possess in order to operate a vehicle as a reasonable and prudent 
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driver.”  Id. at 427.  Intoxication is defined as “whether the individual's consumption of alcohol 

has rendered him incapable of employing the physical or mental abilities needed to” operate a 

motor vehicle.  Id.(emphasis in original). 

 Dawson makes two separate arguments to support his claim that DWAI is not the same as 

DUI.  First, Dawson claims that since he was charged with Section 1192(2) but found guilty of 

impairment, his blood alcohol level was between .07 and .08, which is not a crime in Florida.1  As 

the Department points out in its response, this is not true; instead, there would be no presumption 

at that level, and other evidence that a driver’s normal faculties were impaired would need to be 

considered to determine if the driver was guilty of Section 316.193(a).  See Section 

316.1934(2)(b).  In the Hamm case discussed above, the court agreed with an argument similar to 

Dawson’s and held that the Department would have no authority to revoke a license unless the 

driver’s blood alcohol level was .08 or above.  However, it appears the Hamm court did not 

consider Section 316.1934(2)(b). 

 Dawson’s second claim is that driving under the influence in Florida is equivalent to 

driving while in an intoxicated condition in New York.  In Florida, the standard is whether “the 

person's normal faculties are impaired.”  This standard appears much lower than the standard for 

intoxication set forth above, which requires that the driver be “incapable” of operating a vehicle.  

As explained in State v. Brown, 725 So. 2d 441, 443 (Fla. 5th DCA 1999) (emphasis in original): 

"under the influence" means something more than just having 

consumed an alcoholic beverage. But it also can mean something 

less than intoxicated. . . . ‘Though all persons intoxicated by the use 

of alcoholic liquors are under the influence of intoxicating liquors, 

the reverse of the proposition is not true, for a person may be under 

the influence of intoxicating liquors without being intoxicated.’ 

Cannon v. State, 91 Fla. 214, 107 So. 360, 362 (1926). 

In contrast, impairment in New York is defined as the actual impairment of physical and mental 

abilities.  New York’s definition of impairment is equivalent to Florida’s standard of “the person's 

normal faculties are impaired.” 

 We deny relief as to Issue 1 on the basis that Section 316.193(1)(a), Florida Statutes is the 

same offense as New York Vehicle & Traffic Law Section 1192(1), because they both punish the 

same conduct: impairment of a driver. 

 

                                                 
1 Dawson neglects to tell us what his blood-alcohol level actually was or even if he took a blood or breath test. 
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Issue 2:  Whether the Department erred by entering Dawson’s New York conviction for DWAI as 

a DUI conviction on his Florida driving record? (Claims 3 and 4) 

 

 Dawson challenges a refusal by the Department to correct his Florida driving record to 

reflect that he was convicted of DWAI instead of DUI.  As in his prior two claims, Dawson argues 

that the Department is denying him due process by applying a department policy to treat all 

convictions similar to DUI as DUI, contrary to Section 322.24.  We agree that a same offense test 

should be used instead of a similar offense test, however, the circuit court has no jurisdiction to 

review driver’s license records.  Section 322.31, Florida Statutes, grants circuit courts the authority 

to review by certiorari “final orders and rulings of the Department wherein any person is denied a 

license, or where such license has been canceled, suspended, or revoked.”  The October 3, 2008 

letter denying Dawson’s request to correct his driving record is neither an order, ruling or judgment 

that denies Dawson a license or cancels, suspends, or revokes a license.  Instead, it merely refuses 

a request.  Such a letter is not an appealable order.  Lawhon v. DHSMV, 12 Fla. L. Weekly Supp. 

685a (Fla. 2d Cir. Ct. 2005).   

 Dawson does have an alternative remedy.  As explained at the bottom of the order notifying 

Dawson of his license revocation, “If you believe there is an error in a court entry on your driving 

record as listed above, you must contact the court involved as the court must send written 

certification to our Department for a Review under s.120.57(2), F.S. before any court entry or 

action may be changed.”   See also Section 322.48, Fla. Stat.  Judicial review of agency action 

under ch. 120, Fla. Stat. is by appeal to the district court where the agency’s headquarters is located.  

Section 120.68(2)(a).  Therefore, we dismiss the petition on this claim for lack of jurisdiction. 

 

Issue 3: Whether the Department violated Dawson’s procedural due process rights by imposing a 

one-year term of revocation without a hearing?  (Claim 5) 

 

 Dawson also argues that his due process rights were violated when the Department imposed 

the maximum period of revocation pursuant to Section 322.28(2)(a) without providing him a pre-

depravation hearing to argue the issues he has raised in this petition.  Dawson claims a post-

depravation hearing would be meaningless because the Department has no authority under Section 

322.28(2)(a) to impose a lesser period of revocation. 

 Section 322.27(1), Fla. Stat., authorizes the Department to impose a driver’s license 

suspension without a preliminary hearing: 
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Notwithstanding any provisions to the contrary in chapter 120, the 

Department is hereby authorized to suspend the license of any 

person without preliminary hearing upon a showing of its records or 

other sufficient evidence that the licensee: (e) Has committed an 

offense in another state which if committed in this state would be 

grounds for suspension or revocation; 

The U.S. Supreme Court has held that a state may summarily suspend a driver’s license without a 

pre-depravation hearing, as long as a post-depravation review is promptly provided.  Mackey v. 

Montrym, 443 U.S. 1, 10-14 (1979); see also Department of Highway Safety & Motor Vehicles v. 

Davis, 775 So. 2d 989, 990 (Fla. 1st DCA 2000)(applying Mackey to a DUI revocation).  Dawson 

had a right to a post-depravation hearing pursuant to Section 322.271(1)(a), Fla. Stat., and this 

right was explained on the bottom of the order notifying him of the revocation of his license.  

Despite Dawson’s assertion to the contrary, a post-depravation would not have been meaningless 

in this case, because Dawson could have argued that pursuant to Section 322.28(2)(b), the length 

of his revocation should only be 90 days, because that was the length of the suspension ordered by 

the New York State DMV. 

 

Issue 4: Whether either party is entitled to attorney’s fees pursuant to Section 57.105, Florida 

Statutes? 

 

 Both parties have filed motions for attorney’s fees pursuant to Section 57.105.  Dawson 

claims the Department’s response is frivolous; the Department claims Dawson’s motion for 

attorney’s fees is frivolous. 

 Section 57.105(1) allows a court to award attorney’s fees and costs on a prevailing party if 

the losing party or attorney presents a claim that they know or should know is not supported by 

the material facts or by the application of then-existing law on the material facts.  This statute 

applies to claims raised on appeal.  Boca Burger, Inc. v. Forum, 912 So. 2d 561, 569 (Fla. 2005).  

However, Section 57.105(1) does not apply if the court determines that a legal argument was made 

in good faith.  Considering the novelty of Dawson’s primary argument, which has never been 

addressed by a district court, we cannot say that the Department’s legal arguments in response to 

the petition are frivolous.  Regarding the Respondent’s motion, the motion does not comply with 

the requirements of Section 57.105(4), which requires the motion to be served on the opposing 

party 21 days prior to it being filed with the court.  For the above reasons, both motions for 

attorney’s fees are denied. 
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 Although there is no formal procedure for certifying a conflict between circuit appellate 

courts for review to a higher appellate court, we note that our adoption of a same offense test 

directly conflicts with Hart v. DHSMV, 3 Fla. L. Weekly Supp. 493b (Fla. 17th Cir. Ct. 1995), and 

our decision that New York’s DWAI is the same offense as Florida’s DUI directly conflicts with 

Hamm v. DHSMV, 11 Fla. L. Weekly Supp. 793a (Fla. 15th Cir. Ct. 2003). 

 

 The petition for writ of certiorari is denied in part and dismissed in part. 

 

BRONIS and BELANGER, JJ., concur. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Copies of above decision  

were furnished to the attorneys/parties 

of record on the same date  

the decision was filed. 


