
1 
 

      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.  2008-1494 CA25 
County Case No. 2007-2482 SP07 

 
COLDWELL BANKER ED 
SCHLITT, L.C., 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
DIANE L. EPPS,   
                                                                  
 Appellee.                                      
____________________________/ 
Decision filed November 9, 2009.    
 
Appeal from the County Court for Indian River County; Joe A. Wild, Judge. 
 
Edwin E. Mortell, III, Peterson Bernard, Stuart, for appellant.  
 
Diane L. Epps, Vero Beach, pro se. 
 
   
PER CURIAM. 

 

  On May 25, 2007, Epps entered into a real estate contract with Michelle Castro, not a 

party to this action, to purchase a residence in Indian River County.  The contract required a 

$10,000 deposit and designated Coastal Escrow Services, Inc. (hereafter Coastal) as the escrow 

agent.  Coldwell Banker Ed Schlitt, L.C. (hereafter Coldwell) is designated in the contract as the 

broker.  Executed along with the contract was an “Escrow Deposit Addendum,” (hereafter 

Addendum) which designating Coastal as escrow agent for deposits.  Epps paid the $10,000 

deposit directly to Coastal.  On July 16, 2007, Epps and Castro executed a contract extension.  

As part of the extension, Epps was required to post an additional $5,000 deposit.  The extension 

itself was silent on whether the deposit was to be placed in escrow, so Epps paid the deposit to 

Coldwell.  Coldwell, in turn, provided the deposit to Coastal.  On September 6, 2007, the parties 
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cancelled the contract and agreed to the return of all deposits to Epps.  By this time, Coastal had 

become insolvent. 

 On October 9, 2007, Epps sued Coldwell in small claims court for return of the $5,000 

deposit.  After a pre-trial conference, the trial court held there were no undisputed issues of fact 

and entered summary judgment for Epps.  The court held that as the transaction broker, Coldwell 

had a statutory duty to account for the funds provided to it by Epps.  Coldwell moved for 

rehearing, which was granted, and a final hearing was held.  At the hearing, Coldwell argued that 

the contract unambiguously required all deposits to be held by Coastal and therefore judgment 

should be granted in its favor.  The trial judge extensively questioned Epps regarding her 

understanding of the contract and her reasons for paying the second deposit check to Coldwell 

instead of Coastal.  The trial court entered judgment in favor of Epps, holding Coldwell was not 

authorized to deposit the second deposit check with Coastal because Epps had intended Coldwell 

to be escrow agent for that deposit.  Coldwell moved for a new trial, arguing the trial court erred 

in considering parol evidence.  This motion was denied. 

 

 First, Coldwell claims the trial court erred when it considered parol evidence in 

interpreting the contract because the contract is unambiguous.  “When the terms and provisions 

of a contract are unambiguous and complete, parol evidence is not admissible to define or 

explain them.”  Laboratory Corp. v. McKown, 829 So. 2d 311, 313 (Fla. 5th DCA 2002).  

However, parol evidence is admissible to interpret a contract when the contract is ambiguous.  

Id.  We review the interpretation of a contract de novo.  Gossett & Gossett, P.A. v. Mervolion, 

941 So. 2d 1207, 1210 (Fla. 4th DCA 2006). 

 Coldwell argues the contract unambiguously required it to give all deposits to Coastal 

based on (1) line 18 of the contract, designating Coastal as the Escrow Agent; (2) paragraph 1 of 

the Addendum, which appoints Coastal as the escrow agent; (3) paragraph 2 of the Addendum, 

which states that “The [escrow] Agent shall hold all deposits made by the Buyers under this 

Contract”; and (4) the contract extension, which states that it is incorporated into the original real 

estate contract. 

 The trial court held, and Epps argues, that the contract extension was ambiguous because 

it did not designate an escrow agent for the $5,000 deposit, and that paragraph 6 of the 

Addendum allowed Epps to choose Coldwell, as real estate broker, to be the escrow agent for the 
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second deposit.  The trial court held that because the contract extension was silent on the 

selection of the escrow agent, Epps’s intention to select Coldwell as the escrow agent was 

properly considered in resolving the ambiguity. 

 Paragraph 6 of the Addendum reads: 

6. MAY USE ANY ESCROW AGENT.  The Parties understand 
and acknowledge that any attorney, title company, or real estate 
broker that maintains an escrow account can act as the escrow 
agent to hold all deposits under the Contract.  The Parties were 
advised that they are free to use any mutually agreeable escrow 
agent and have chosen, of their own free will, without coercion or 
undue influence, to use the services of Agent. 

Read as a whole, this paragraph merely states that the buyer and seller were aware they could 

choose any escrow agent, were advised they could choose any escrow agent, and chose Coastal 

(defined in paragraph 1 as Agent) as their escrow agent of their own free will.  While the title of 

paragraph 6 does indicate that ‘any escrow agent’ can be used, the plain language of this 

provision does not grant one of the parties the right to select an escrow agent unilaterally.  The 

use of “Parties” and “mutually agreeable” indicate that the selection must be done by both 

parties.  Paragraph 1 of the Addendum also states that the Buyer and Seller jointly appointed 

Coastal as the escrow agent.  Paragraph 2 of the Addendum unambiguously states that all 

deposits made by the buyer under the contract are to be held by Coastal as Agent. Since the 

contract extension piggybacks on the original contract, see Stein v. Howell, 964 So.2d 825, 827 

(Fla. 4th DCA 2007), any additional deposit required by the contract extension must be held by 

Coastal.  The trial court’s and Epps’s reading of the Addendum as allowing Epps to choose a 

different escrow agent for the second deposit is contrary to the plain and unambiguous text of the 

Addendum.1  Therefore, parol evidence should not have been used to interpret the contract 

documents. 

 

 Coldwell also argues that summary judgment should be granted in its favor.  Since we 

find the contract documents unambiguously required Coastal to be the escrow agent for all 

deposits, we agree with Coldwell that it is entitled to summary judgment.  If Coldwell was not a 

                                                 
1 It is also contrary to common law.  To constitute a binding escrow, common law requires (1) an instrument 
embodying conditions mutually beneficial to both parties, (2) agreed to by both parties, (3) communicated to and 
deposited with a third party.  Smith v. Macbeth, 119 Fla. 796, 803 (Fla. 1935).  Epps’ unilateral selection of 
Coldwell as the escrow agent for the second deposit does not meet the mutuality requirement. 
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party to a binding escrow, then Coldwell cannot be held liable for breach of an escrow 

agreement.  As noted by the trial court in its initial order granting summary judgment, Coldwell 

has a statutory duty to account for all funds provided to it by either party.  § 475.278(2)(a)(2), 

Fla. Stat.  However, Coldwell also has a duty to immediately deposit any money entrusted to it as 

broker into escrow.  § 475.25(1)(k).  Failure to do so could have subjected Coldwell to discipline 

by the Florida Real Estate Commission.  See White v. Department of Bus. & Prof'l Regulation, 

715 So.2d 1130 (Fla. 5th DCA 1998).  By handing over the deposit to Coastal as required by the 

contract, Coldwell was acting within its statutory duty as broker for the transaction.  

  

 Since Epps cannot prevail on a theory of either breach of contract or breach of fiduciary 

duty, we reverse and remand for entry of summary judgment in favor of Coldwell.  Since we 

reverse on this basis, we do not address Coldwell’s last claim. 

 

GEIGER, SWEET, and BELANGER, JJ., concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
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