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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST. LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.  08-CA-003923 
County Case No. 05-TR-041254 

 
JOSHUA DAVID CARTER, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
DEPARTMENT OF HIGHWAY 
SAFETY AND MOTOR VEHICLES,   
                                                                  
 Appellee.                                      
_______________________________/ 
Decision filed November 9, 2009.    
 
Appeal from the County Court for St. Lucie County; Thomas J. Walsh, Jr., Judge. 
 
Sherrie Bowen Galambos, Gainesville, for appellant.  
 
Heather Rose Cramer, Assistant General Counsel, Department of Highway Safety and Motor 
Vehicles, for appellee. 
 
   
PER CURIAM. 

 

  On July 27, 2005, the Department of Highway Safety and Motor Vehicles (DHSMV) 

suspended Carter’s license for failing to maintain continuous insurance coverage pursuant to § 

324.0221(2), Florida Statutes.  On August 9, 2005, Carter was cited for driving while license 

suspended without knowledge.  Carter provided proof of insurance to the DHSMV the following 

day and his license was reinstated.  However, Carter did not contest the traffic ticket, instead 

paying the fine on December 30, 2005.  Carter was notified that the suspension was cleared from 

his record on March 28, 2006. 

 DHSMV declared Carter a habitual traffic offender on February 21, 2006 for having three 

convictions of driving with a suspended or revoked license.  As a result, his license was revoked 

for five years.  On February 17, 2008, Carter filed a Motion to Set Aside Civil Traffic 
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Conviction.  As grounds for the motion, he claimed his driver’s license should not have been 

suspended on July 27, 2005 because he actually had maintained continuous insurance coverage.  

Carter argued that since the suspension was in error, the 2005 traffic citation should now be 

vacated.  The motion was referred to a traffic court magistrate, who denied the motion without 

comment.  Carter requested the motion be heard by a county court judge.  The trial court denied 

the motion without hearing, holding the “matter was resolved by the Defendant’s actions almost 

two years ago,” and that the court no longer had jurisdiction.  Carter filed two motions for 

reconsideration, attempting to convince the trial court that it had jurisdiction because Carter’s 

conviction was an illegal penalty or was fundamentally unfair.  These motions were denied. 

 

 Carter claims the trial court erred by denying his motions for lack of jurisdiction, arguing 

that the trial court should have ruled on the merits of the motion by either (1) considering the 

conviction an “illegal penalty” under Fla. R. Traf. Ct. 6.490(a), or (2) ignoring any procedural 

bars in the interest of “fundamental fairness and due process.” 

 Rule 6.490(a) allows a traffic court judge or hearing officer to correct an “illegal penalty” 

at any time.  Carter argues the conviction for driving while license suspended is itself an illegal 

penalty because it resulted from an illegal suspension of his license.  This court has previously 

rejected the use of rule 6.490(a) to attack a traffic court conviction.  See Jimenez v. State, 16 Fla. 

L. Weekly Supp. 224a (Fla. 19th Cir. Ct. 2008).  Further, the Florida Supreme Court has 

previously held that rule 3.850 cannot be used to collaterally attack noncriminal traffic court 

judgments.  State v. Carr, 373 So. 2d 657 (Fla. 1979). 

 Notwithstanding the lack of statutory or rule authority, Carter argues the conviction 

should be set aside as a matter of “fundamental fairness and due process,” citing State v. Powell, 

8 Fla. L. Weekly Supp. 567a (Orange Cty. Ct. 2001).  In Powell, as in this case, the defendant 

was designated a habitual traffic offender for having three convictions for driving with a 

suspended license.  The defendant sought to vacate one of the convictions, for driving with a 

suspended license without knowledge.  It was entered automatically when the defendant paid the 

fine for the traffic citation.  The county court judge held that a conviction for driving with a 

suspended license without knowledge was not equivalent to a conviction for “driving a motor 

vehicle while his or her license is suspended or revoked” as required by § 322.264(1) (the 
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habitual traffic offender statute).  To relieve the defendant of his habitual traffic offender status, 

the court vacated the conviction for driving with a suspended license without knowledge. 

 We decline to follow Powell because the court fails to explain its authority to vacate the 

traffic court conviction.  However, we believe that Carter may have a remedy by utilizing a writ 

of error coram nobis.  A writ of error coram nobis was historically used at common law to 

correct errors of fact after a judgment had become final.  Although the application of coram 

nobis has been abolished in civil cases (see rule 1.540(b)) and superseded in criminal cases by 

rule 3.850 and § 924.051, Fla. Stat., it has never been expressly abolished or superseded in non-

criminal traffic cases. The court in Malcolm v. State, 605 So. 2d 945 (Fla. 3d DCA 1992) 

explained the requirements for coram nobis relief as follows: 

In order to be legally sufficient, the petition for a writ of error 
coram nobis must, therefore, allege specific facts of such a vital 
nature that had they been known to the trial court, they 
conclusively would have prevented the entry of the judgment and 
sentence attacked; the petition must also assert the evidence upon 
which the alleged facts can be proved and the source of such 
evidence. The facts upon which the petition is based must have 
been unknown to the trial court, the defendant, and defense counsel 
at the time of trial; and it must appear that the defendant or his/her 
counsel could not have known such facts by the use of due 
diligence. 

In Malcolm, the defendant was charged with possession of a firearm by a convicted felon and 

pled guilty, stipulating to the factual basis of the charge.  Seven years later, the defendant filed a 

writ of error coram nobis, alleging that he was never a convicted felon.  The court held that the 

defendant could raise his claim of innocence in a motion for writ of error coram nobis even 

though post-conviction relief under rule 3.850 did not apply and would be untimely.  The court 

acknowledged that the defendant could have, by due diligence, discovered that he was not a 

convicted felon, but held that requirement could be relaxed because the facts conclusively 

established that the defendant was innocent. 

 We believe that Carter’s Motion to Set Aside Civil Traffic Conviction makes a prima 

facie case for coram nobis relief as stated in Malcolm.  Therefore, we reverse and remand for an 

evidentiary hearing on whether Cater is entitled to coram nobis relief. 

 

COX, PEGG, JJ., and MORGAN, Acting Circuit Judge, concur. 
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Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


