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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.  08-AP-0012A 
County Case No. 07-MM-2347A 

 
LYNN MARIE BEATY, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA,   
                                                                  
 Appellee.                                      
____________________________/ 
Decision filed October 26, 2009.    
 
Appeal from the County Court for Indian River County; David C. Morgan, Judge. 
 
Diamond Litty, Public Defender, and Nicole S. Solis, Assistant Public Defender, Vero Beach, for 
appellant.  
 
Bruce H. Colton, State Attorney, and Ed Taylor, Assistant State Attorney, Vero Beach, for 
appellee. 
 
   
PER CURIAM. 

 

 Beaty was sentenced to six months of probation in 2007 for second degree petit theft.  A 

violation of probation affidavit was filed, charging Beaty with violating four conditions of 

probation: (1) committing the offense of possession of less than 20 grams of marijuana, (2) 

failure to notify her probation officer of her arrest, (3) failure to refrain from the consumption of 

any controlled substance or visiting a place where controlled substances are unlawfully sold, 

dispensed, or used, and (4) failing to satisfactorily complete a probation class.  Beaty denied the 

violations and a VOP hearing was held.  At the hearing, the State called Deputy Sean Harnage of 

the Indian River County Sheriff’s Office.  Deputy Harnage testified to being dispatched to a 

Walgreens to investigate a report that an intoxicated woman was trying to purchase oxycontin at 

the drive-thru.  Upon arriving at the Walgreens, the deputy located the reported vehicle and 
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conducted a traffic stop.  The deputy made contact with Beaty, who was in the front passenger 

seat and intoxicated.  He testified that he received consent from Beaty to search the vehicle and, 

upon doing so, found small seeds and flakes of marijuana on the passenger seat and between the 

passenger seat and the center seat.  Beaty took the stand in her own defense.  She testified that 

the vehicle was registered to her ex-husband, that she had no knowledge of the marijuana in the 

truck, and that she had not been intoxicated.  She also stated she did not give Deputy Harnage 

consent to search the vehicle nor did he ask for consent.  The trial judge then asked Beaty 

whether she knew anything about a video mentioned in Deputy Harnage’s arrest affidavit.   

Beaty denied any knowledge of the video.  The trial judge recalled Deputy Harnage as a court 

witness.  The deputy testified that he discovered a digital camera in Beaty’s purse which 

contained several pictures and videos that appeared to show Beaty ingesting cocaine and 

marijuana.  The trial court found Beaty guilty of the first and third violations listed above, and 

not guilty of violations two and four.  Probation was revoked, and Beaty was sentenced to thirty 

days in jail. 

 

 During the revocation hearing, the trial judge interjected several times to ask the 

witnesses: to establish the factual basis for Beaty’s consent to search the truck; to ask Deputy 

Harnage of the test he used to determine the substance on the seat was marijuana; to clarify why 

Beaty believed she lacked the ability to consent to a search of the truck; and to ask Beaty about 

the camera in her purse.  The trial judge also recalled Deputy Harnage as a court witness to 

inquire about the camera and the events depicted on the pictures and video in the camera.  On 

appeal, Beaty argues this questioning was improper because the trial court became an advocate 

for the prosecution and took an adversarial role in questioning Beaty.   

 A trial judge has the authority to take initiative and call or question a witness. § 90.615, 

Fla. Stat.; see also Sparks v. State, 740 So. 2d 33, 39 (Fla. 1st DCA 1999) (Padovado, J., 

dissenting).  A trial court’s calling of a court witness is an act of discretion.  Wasko v. State, 505 

So. 2d 1314, 1316 (Fla. 1987).  Beaty did not object to the court’s questioning or its recalling of 

Deputy Harnage.  Therefore, to reverse on this ground, the court must find the trial court’s 

actions constituted fundamental error.  A departure from neutrality can be, but is not always, 

fundamental error.  Mathew v. State, 837 So. 2d 1167, 1170 (Fla. 4th DCA 2003)(“not every act 

or comment that might be interpreted as demonstrating less than neutrality on the part of the 
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judge will be deemed fundamental error.”).  Only conduct that vitiates the entire trial would rise 

to the level of fundamental error.  See Williams v. State, 901 So. 2d 357, 359 n.3 (Fla. 2d DCA 

2005). 

   In Edwards v. State, 807 So. 2d 762 (Fla. 2d DCA 2002), the trial judge conducted all of 

the questioning of the State’s witnesses at a revocation of probation hearing.  The assistant state 

attorney did not even speak until sentencing.  The court, while noting that a trial judge has the 

right to conduct revocation hearings informally, held that the trial judge exceeded his bounds by 

assuming the role of a prosecutor.  In Padalla v. State, 895 So. 2d 1251, 1252 (Fla. 2d DCA 

2005), the court held identical conduct constituted fundamental error.  In contrast, the trial judge 

in Perry v. State, 776 So. 2d 1102 (Fla. 5th DCA 2001) questioned a child witness as to the 

identity of her assailant.  But the judge only did so after she became upset by defense counsel’s 

questioning and defense counsel was unable to calm her.  The appellate court held there was no 

error when the trial judge’s questions did not show bias or prejudice, only an attempt to discern 

the truth about the assailant’s identity. The trial judge was merely clarifying an issue. Id. at 1103. 

 

When the trial court asked Deputy Harnage and Beaty about the consent to search the 

truck and when it asked Deputy Harnage about the marijuana test, the court was merely trying to 

clarify issues as these issues had all been raised by the prosecution.  Such questioning is 

permitted under § 90.615.  However, we believe the trial court crossed the line when it began 

questioning Beaty about the camera and then aggravated its error by recalling Deputy Harnage to 

testify about the camera.  The issue brought forth by the court had not ever been raised by the 

prosecution. The images on the camera were not referenced as a basis for revoking probation by 

the State during the entire hearing.  It is extremely clear that at the time the trial court brought 

forth this issue,  the court was extremely frustrated by the state as the state had not brought forth 

relevant and compelling testimony that the court was aware of from the court file and which 

arguably supported the affidavit filed alleging a violation of probation.  However, when the trial 

court, sua sponte, raised the contents of the camera as an issue, it assumed the role of a 

prosecutor by raising new and independent grounds for revoking the probation.  

The next part of the analysis is whether this error by the trial court would constitute 

harmless error if there was overwhelming evidence of Beaty being in violation of her probation, 

based upon her sitting on the marijuana seeds and the testimony that she was intoxicated. See 
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State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).  The error could be considered harmless if there 

is sufficient evidence independent of this evidence to support the revocation. However, an 

examination of the record demonstrates that the trial judge, in this case, specifically addressed 

the sufficiency of the evidence absent the camera when the court stated: 

I would say just, if all we had was shake on a seat, that I would 
give her the benefit of the doubt as, under the circumstances, this 
being a car that she didn’t usually drive.  But here we have shake 
on the seat and a tape of her smoking marijuana and using cocaine 
in a camera, still and video, and she denies that it even exist[sic].  
That causes me by preponderance of the evidence to find that she 
has violated her probation. 

This statement by the trial court eliminates the need for any further analysis by this court as to 

the error being harmless. 

Finally, as is appropriate and customary, this appellate court reviews the appellate brief 

of the State for argument and case law to support the affirmation of the trial court’s ruling and to 

analyze sound legal argument presented in the brief as to why the trial court should not be 

reversed. However, when reviewing the brief of the State, inexplicitly and surprisingly, there was 

not any argument presented by the State. Instead, the State merely filed a “response” citing § 

90.615. This Court has previously noted that the State, not the Court, has the responsibility to 

defend the trial judge’s decisions on appeal.  Albritton v. State, Slip Op. 2004-318 CA25 (Fla. 

19th Cir. Ct. 2006); Meilbeck v. State, Slip Op. 2004-296 CA25 (Fla. 19th Cir. Ct. 2006)(Bryan, 

J., concurring).  The State’s complete failure to address the issue of impartiality mandates the 

conclusion that the State must find the claim to be indefensible. 

 The law, based upon the above analysis, requires that we reverse and remand for a new 

revocation hearing before a different judge.  See Edwards, 807 So. 2d at 764.  Since we reverse 

on the impartiality issue, we do not address the other issues raised. 

 

 Reversed and Remanded. 

 

LEVIN, C.J., McMANUS, J., and YACUCCI, Acting Circuit Judge, concur. 

 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 


