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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST. LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

     Circuit Case No. 08-CA-001568  
County Case No. 07-SC-000300 

 
BAKER, SCHWARTZ & LEVINE, 
INC., a Florida corporation, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
CLEMMIE ELLIS,   
                                                                  
 Appellee.                                      
______________________________/ 
Decision filed July 27, 2009.    
 
Appeal from the County Court for St. Lucie County; Clifford H. Barnes, Judge. 
 
Claire Diaz Bhathena, Port St. Lucie, for appellant.  
 
Clemmie J. Ellis, Fort Pierce, pro se. 
 
   
PER CURIAM. 

 

  Baker, Schwartz & Levine, Inc. (“Baker”) filed a two-count complaint against Ellis to 

collect on a defaulted credit card account.  In the complaint, Baker alleged that in July 2001, 

Ellis opened a credit card account with Providian National Bank (hereafter the ‘5224 account).  

Baker alleged the account was sold to Compucredit Corporation, which issued Ellis a new credit 

card with a new account number (hereafter the ‘2354 account).  When the ‘2354 account went 

into default, Baker, a debt collection company, purchased the account from Compucredit.   

 A non-jury trial was held on October 10, 2007.  Baker called two witnesses: Mr. Baker, 

to testify to Baker’s ownership of the debt, and a representative from Washington Mutual Bank, 

the successor of Providian, to testify that Ellis used and made payments on the ‘5224 account.  

Ellis testified in her own defense that she had paid off or settled the ‘5224 account and that she 
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did not have any other accounts with Providian.  The trial court entered final judgment in favor 

of Ellis, holding Baker failed to prove a valid contract or the existence of the debt. 

  

 In the final judgment, the trial court found that Baker failed to present any document 

which showed Ellis signed a contract for the credit card.  The implication of this finding is that 

Baker needed to introduce a signed contract to prove a contractual relationship.  Baker argues 

this finding was error because it introduced evidence of Ellis’s use of the card.  Baker cites 

Consol. Res. Healthcare Fund I, Ltd. v. Fenelus, 853 So. 2d 500 (Fla. 4th DCA 2003), which 

held a nursing home contract was enforceable despite the fact that the nursing home 

representative signed on the “witness” line instead of the “nursing home representative” line.  

The court explained that “a contract is binding, despite the fact that one party did not sign the 

contract, where both parties have performed under the contract.”  The court held mutuality was 

shown by the nursing home’s admission of the resident and care of the resident for two months.  

Id. at 503.  This rule applies unless there is a statute of frauds requiring a written contract.  There 

is no statute of frauds for credit card agreements.  Therefore, to the extent that the trial court 

ruled that Baker needed to introduce evidence of a signed credit card agreement to prove the 

existence of a contract, it was error to do so. 

 

 Baker also argues that the trial court’s ultimate finding that it failed to prove the existence 

of the debt was unsupported by the record.  The standard of review of factual findings pursuant 

to a non-jury trial is whether the judgment of the trial court is supported by competent, 

substantial evidence.  Oceanic Int’l Corp. v. Lantana Boatyard, 402 So. 2d 507 (Fla. 4th DCA 

1981).  To prove its case, Baker submitted account statements from the ‘5224 account showing 

the use and payment history of the card; copies of cancelled checks signed by Ellis making 

payments on the ‘5224 account; copies of statements for the ‘2354 account; testimony from Mr. 

Baker that the ‘5224 account had been sold to Compucredit, who changed the account from Visa 

to MasterCard and changed the account number to ‘2354; testimony from Mr. Baker that his firm 

had been assigned the ‘2354 account; and testimony from Mr. Baker that the account had an 

unpaid balance.  Based on this evidence and testimony, we find the trial court’s finding that 

Baker failed to prove the existence of the debt is supported by competent, substantial evidence.  

Baker failed to meet its burden of proof as to the existence of the debt because Baker failed to 
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demonstrate that the ‘5224 account and the ‘2354 account are the same.  Baker failed to 

introduce any documents or records showing that these two accounts are the same account.  Mr. 

Baker’s testimony that the accounts are the same is inadmissible hearsay, as it is a repetition of 

an out-of-court statement by Providian and/or Compucredit that an assignment occurred.  Even if 

the trial court erred by not recognizing that Baker proved the existence of the contract as to the 

‘5224 account by introducing account statements, failing to prove the ‘5224 account and the 

‘2354 account are the same fails to establish that the debt Ellis agreed to pay Providian is the 

same debt now owned by Baker. 

 Since we find the trial court did not err in holding Baker failed to prove the existence of 

the debt, we do not address the hearsay and payment defense issues.  We find no error as to the 

remainder of Baker’s claims. 

 

 Affirmed. 

 

MAKEMSON and SWEET, JJ., and ROBERTS, Acting Circuit Judge, concur. 
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