
1 
 

      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST. LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.  08-CA-004642, 08-CA-004646 
County Case No. 99-CT-003178, 99-TR-031342 

 
MICHAEL J. ANDERSON, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA,   
                                                                  
 Appellee.                                      
____________________________/ 
Decision filed November 9, 2009.    
 
Consolidated appeals of orders denying rule 3.850 motions from the County Court for St. Lucie 
County; Clifford H. Barnes, Judge. 
 
Michael J. Anderson, Arcadia, pro se.  
 
No appearance required for appellee. 
 
   
MORGAN, Acting Circuit Judge. 

 

  The Appellant appeals the trial court’s summary denial of his rule 3.850 motions 

challenging convictions for driving while license suspended and speeding.   Because the trial 

court denied the Appellant’s motions without an evidentiary hearing and without attaching a 

portion of the record that conclusively shows the Appellant was entitled to no relief, appellate 

review is limited to determining the facial sufficiency of the motion. Johnson v. State, 888 So. 2d 

122, 124 (Fla. 4th DCA 2004). 

 In case 08-CA-4642, the Appellant was arrested on September 11, 1999 for the 

misdemeanor offense of driving with a suspended license with knowledge.  In Case 08-CA-4646 

the Appellant was given a traffic citation the same day for driving 100 m.p.h. in a 70 m.p.h. 

zone.  The Appellant pled guilty to driving with a suspended license and was sentenced to 30 

days in jail.  The Appellant was assessed a $289.00 fine on the traffic infraction.  The Appellant 
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failed to pay the traffic infraction fine, and a D6 license suspension was issued on October 26, 

1999.  On July 25, 2007, the Appellant filed a motion for post-conviction relief in the driving 

while license suspended case, and on August 8, 2007 the Appellant filed a motion for post-

conviction relief in the speeding case.  In each case, the Appellant claims his conviction was 

unconstitutional based on the Florida Supreme Court’s decision in Dep't of Highway Safety & 

Motor Vehicles v. Critchfield, 842 So. 2d 782 (Fla. 2003).  The trial court denied Appellant’s 

motion without comment. 

 Critchfield held Ch. 98-223, Laws of Fla., unconstitutional because it violated the single 

subject requirement of the Florida Constitution.  Ch. 98-233 became effective on July 1, 1998, 

and the single-subject violation was cured on May 21, 2003.  Therefore, the statute was 

unconstitutional for all persons who committed their offenses from July 1, 1998 to May 21, 

2003.  Gillman v. State, 860 So. 2d 1099, 1100 n.1 (Fla. 1st DCA 2003).  Appellant’s offenses 

were committed during the Critchfield period. 

 Ch. 98-223 created section 322.341, prohibiting driving with a permanently revoked 

license, punishing a violation as a third degree felony.  Citing Critchfield, the court in Gillman 

struck down a conviction for a violation of section 322.341 where the offense took place during 

the Critchfield period.  Id. at 1100.  Similarly, in Gorman v. State, 927 So. 2d 1043 (Fla. 4th 

DCA 2006), the court reversed a conviction for driving with a suspended license causing death 

or serious bodily injury in violation of section 322.34(6)(b) because it fell within the Critchfield 

period.  According to the Gorman court, section 322.34(6)(b) was created by Ch. 98-223, and the 

offense took place during the Critchfield period1.  Id. at 1044. 

 In the instant case, the defendant was criminally charged with the misdemeanor offense 

of driving with a suspended license, in violation of section 322.34(2).  Unlike the situations in 

Gillman and Gorman, the misdemeanor crime of driving with a suspended license had 

continuously been part of the criminal statutes long before the Critchfield period began on July 1, 

1998. 

 In fact, the year before Ch. 98-223 was enacted, the Florida Legislature enacted Ch. 97-

300, Laws of Fla., which addressed the misdemeanor version of driving with a suspended 

license.  Section 40 of Ch. 97-300 shifted the relevant language from subsection 1 of section 

                                                 
1 It appears that the district court’s assertion that section 322.34(6)(b) was enacted as part Ch. 98-223 may be 
incorrect.  Section 322.34(6)(b) was originally enacted as part of Ch. 97-300, which was approved by the Governor 
on June 3, 2007, and became effective on October 1, 2007.  Ch. 98-233 does not address section 322.34(6)(b). 



3 
 

322.34 to subsection 2 of section 322.34.  Further, Ch. 97-300 added a knowledge element as 

well as an evidentiary section regarding the manner of proving the knowledge element.  The 

amended statute defined the criminal act as follows: 

  

(2)  Any person whose driver's license or driving privilege has been canceled, 
suspended, or revoked as provided by law, except persons defined in s. 322.264, 
who, knowing of such cancellation, suspension, or revocation, drives any motor 
vehicle upon the highways of this state while such license or privilege is canceled, 
suspended, or revoked, upon: 
(a)  A first conviction is guilty of a misdemeanor of the second degree, punishable 
as provided in s. 775.082 or s. 775.083. 
(b)  A second conviction is guilty of a misdemeanor of the first degree, punishable 
as provided in s. 775.082 or s. 775.083. 
(c)  A third or subsequent conviction is guilty of a felony of the third degree, 
punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 
 

Ch. 98-223 re-enacted section 322.34(2), adding only a rebuttable presumption as to the 

knowledge element to the evidentiary provision of the statute. 

 When a legislative enactment violates the single subject rule in Article III, section 6 of 

the Florida Constitution, the enactment becomes null and void.  See Critchfield; Colon v. State, 

779 So. 2d 484 (Fla. 2d DCA 2000).  Accordingly, the written law that might have been affected 

by the unconstitutional enactment remains as it was before the legislature acted.  Thus, in 

Critchfield, the court ruled that Critchfield was entitled to a hardship license after a fourth DUI 

pursuant to the law that was in effect at the time the legislature enacted Ch. 98-223, despite 

contrary language in the new bill. 

 In the instant case, the criminal statute the Appellant was charged with violating never 

changed.  The language used to give notice that driving with a suspended license is a 

misdemeanor is exactly the same in the law that pre-existed Ch. 98-223 as it was in the relevant 

language in Ch. 98-223.  Because Gorman, Gillman and Critchfield addressed cases where the 

defendant was held to account for statutes newly created by the unconstitutional legislation, 

those cases do not apply.  Here, the Appellant was charged with, and pled guilty to, a criminal 

statute that “remained” in effect despite the legislature’s unsuccessful attempt to make changes 

to an evidentiary clause that is not a necessary part of the criminal statute the defendant 
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violated2.  As such, the Appellant’s claim as to the criminal charge of driving with a suspended 

license is facially insufficient.  The trial court did not err in denying relief. 

 In case 08-CA-4646, Appellant was cited for unlawful speed pursuant to section 

316.187(2), Fla. Stat.  As this is a noncriminal traffic infraction, Appellant cannot use rule 3.850 

to attack his conviction.  State v. Carr, 373 So. 2d 657 (Fla. 1979).  Moreover, even if Appellant 

could collaterally attack his traffic conviction, he would not be entitled to relief.  In his motion, 

Appellant argues that the conviction is unconstitutional because section 318.18, relating to fines 

imposed for unlawful speeding, was amended by Ch. 98-223.  Ch. 98-233, section 6, amended 

section 318.18 to eliminate traffic fines for going 5 m.p.h. or less over the speed limit, and added 

double fines for speeding in school or construction zones.  The record does not reflect that 

Appellant was cited for speeding in a school or construction zone.  Instead, the record shows he 

was cited for driving 30 m.p.h. over the posted speed limit.  The penalty for driving 30 m.p.h. 

over the speed limit was not enacted or amended by Ch. 98-223.  Therefore, Critchfield can have 

no effect on Appellant’s conviction or penalty for unlawful speed.  For these reasons, the 

Appellant’s claim as to his speeding charge is facially insufficient.  The trial court did not err in 

denying relief. 

 

 The judgment of the trial court is Affirmed. 

 

COX and PEGG, JJ., concur. 

 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 

                                                 
2 The 1997 version of section 322.34 (2) included the following language:  “The element of knowledge is satisfied if 
the person has been previously cited as provided in subsection (1); or the person admits to knowledge of the 
cancellation, suspension, or revocation; or the person received notice as provided in subsection (4).”  Subsection (4) 
was added to provide “Any judgment or order rendered by a court or adjudicatory body or any uniform traffic 
citation that cancels, suspends, or revokes a person's driver's license must contain a provision notifying the person 
that his or her driver's license has been canceled, suspended, or revoked.”  Ch. 98-223 included that same language, 
and added the following: “There shall be a rebuttable presumption that the knowledge requirement is satisfied if a 
judgment or order as provided in subsection (4) appears in the department's records for any case except for one 
involving a suspension by the department for failure to pay a traffic fine or for a financial responsibility violation.” 


