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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 09-001 MARTIN 
Lower Tribunal No. 08-CT-2204 

 
STATE OF FLORIDA, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
RICHARD CONTI, 
 
 Appellee. 
____________________________/ 
Decision filed August 11, 2010. 
 
Appeal from the County Court for Martin County; Stewart R. Hershey, Judge. 
 
Bruce H. Colton, State Attorney, and Maria Zamora, Assistant State Attorney, Stuart, for 
appellant.  
 
Mitchell Beers, Palm Beach Gardens, for appellee. 
 
 
WILD, J. 

 

 This appeal involves a voluntary blood draw taken from the defendant, Richard Conti, 

who was driving a vehicle in Martin County.  The trial court granted a motion to suppress the 

results of the blood test and the State appeals that ruling.  The trial court ruled that, under the 

circumstances of the instant case, law enforcement is prohibited from taking a voluntary blood 

draw from the defendant.  The trial court based its ruling on Chu v. State, 521 So.2d 330 (Fla. 4th 

DCA 1988).  We find that Chu does not apply to the facts of this case.  Neither the legislature 

nor the courts have prohibited citizens from voluntarily providing information or evidence to the 

government.  Therefore, the blood test results in this case should not have been suppressed.  We 

reverse the granting of the motion to suppress and remand the case for further proceedings. 
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Summary of the Facts 

 The defendant was driving an open jeep with two passengers on U.S. Highway #1 in 

Martin County.  One passenger was located in the back area of the jeep.  At some point in time, 

the defendant and the front seat passenger noticed that the other passenger was no longer located 

in the back of the jeep.  In re-tracing their route, they found the passenger lying in the roadway.  

The passenger was dead, having expired from the injuries sustained either from the fall from the 

jeep, or from being struck by another vehicle. 

 Subsequently, emergency personnel arrived, including a Florida state trooper.  The 

defendant, who was understandably distraught by the situation, was sitting in the back of an 

ambulance when the trooper questioned him about the circumstances of the fatality.  The trooper 

explained to the defendant that he wanted to have the emergency personnel present draw blood 

from the defendant.  The defendant asked about consequences of the blood draw.  The trooper 

thoroughly explained the possibilities, ranging from a manslaughter charge to no charges.  The 

defendant voluntary agreed to the blood draw. 

 At the time of the blood draw, the defendant was not under arrest.  The trooper did not 

have probable cause or reasonable suspicion to believe that the defendant had been driving 

impaired.  The trooper did notice a faint odor of alcoholic beverage on the defendant’s breath, 

but he did not otherwise observe any signs of impairment.  Additionally, there was no evidence 

of erratic driving, and no evidence that the driving of the defendant caused the death of the 

passenger.  Prior to the blood draw, the trooper did not read the defendant the statutory implied 

consent warnings, and he did not offer the defendant the opportunity to take a breath or urine test 

instead of a blood test. 

 

Background of Florida’s Implied Consent Statutory Scheme 

 The U.S. Supreme Court, in Schmerber v. California, 384 U.S. 757 (1966) interpreted the 

Fourth Amendment to allow the forcible taking of blood pursuant to a DUI investigation.  

Unrelated to the Schmerber decision, the voters of the State of Florida subsequently amended the 

Florida Constitution to require the courts of Florida to interpret our constitutional provisions in 

conformity with the U.S. Supreme Court interpretations of the Fourth Amendment.  The new 

Florida constitutional amendment did not prevent our Legislature from statutorily providing 

greater protection from government searches and seizures.  State v. Langford, 816 So.2d 136 
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(Fla. 4th DCA 2002).  In particular, the Florida Legislature enacted more protection for its 

citizens against government intrusion in the area of DUI offenses than is required by the Fourth 

Amendment of the U.S. Constitution, namely the implied consent law.  Id. at 139.   

The implied consent law limited the instances when law enforcement could require a 

blood test in a DUI investigation.1  In most cases, only a breath or urine test may be required 

after a defendant has been arrested for driving under the influence.  Section 316.1932(1)(a)1.a. & 

b., Florida Statutes (2008) (“The…test must be incidental to a lawful arrest…”).  A blood test 

may only be required in two circumstances.  First, there is reasonable cause to believe a 

defendant has been driving under the influence, the defendant is at a hospital for medical 

treatment, and it is impractical to administer a breath or urine test.  Section 316.1932(1)(c).  

Second, there is probable cause to believe the defendant was driving under the influence and 

caused the death, or serious bodily injury, of another person.  Section 316.1933(1)(a).   Each of 

the above statutory sections requires the law enforcement officer to inform a defendant of 

implied consent.  Section 316.1933(1)(a) allows law enforcement to forcibly take a blood 

sample. 

 The purpose of the implied consent warning is to advise a DUI arrestee of the 

consequences of refusing to cooperate with the law enforcement officer.  The Legislature 

recognized that while an offender has no right to refuse, it is virtually impossible to force 

someone to blow into a breath machine or urinate into a container.  The intent of the statutory 

scheme is to motivate an offender to take a required test by threatening the offender with 

administrative and criminal sanctions if the offender refuses.  The warnings are only necessary 

when an offender refuses to take the required test that has been requested by the law enforcement 

officer.  State v. Iaco, 906 So.2d 1151 (Fla. 4th DCA 2005) (“…the administrative and criminal 

consequences apply only if the defendant refuses the breathalyzer test. When the defendant 

consents to the test, those consequences do not apply. Thus, failing to be advised of them does 

not warrant suppression of the test results.”).  State v. Dubiel, 958 So.2d 486 (Fla. 4th DCA 

2007) (“…failing to advise of the consequences of refusal to allow a blood test does not warrant 

suppression of the results in a criminal proceeding.”).   

                                                 
1 It would appear that the Legislature was attempting to protect DUI arrestees from required blood draws, as 
opposed to required breath or urine tests, since the breath or urine tests are less physically intrusive than a blood test. 
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Therefore, under the implied consent scheme, a defendant has been given protection from 

the requirement to give (by force, if necessary) a blood draw in most cases, notwithstanding the 

finding of Schmerber that forced blood draws in a DUI investigation are constitutionally 

reasonable.  On the other hand, the implied consent statute provides the government with the 

authority to sanction the defendant who refuses the required testing.  The defendant is subject to 

administrative and judicial license revocations, and to criminal prosecution for repeated refusals.   

In addition, the government, by complying with the statutory scheme, is allowed to use 

statutorily created presumptions of impairment, and is given a presumption of reliability 

concerning the evidentiary value of the testing methods.  

 

Discussion 

 The critical issue, then, revolves around the language found in Chu which states that “we 

see no reason to exclude a voluntary blood test provided the person has been fully informed that 

the implied consent law requires submission only to a breath or urine test and that the blood test 

is offered as an alternative.”  Id. at 332.  The trial court ruled that the facts in the instant case 

were similar to the facts in Chu, and since the defendant was not informed of the alternative of a 

breath test, the blood test results must be excluded.  Based on the above discussion of the implied 

consent law, we believe that the facts in Chu are distinguishable from the facts in this case. 

The trooper in the Chu case had probable cause to arrest Chu for driving under the 

influence.  Chu had rolled her car (no injuries), had a strong odor of an alcoholic beverage on her 

breath, and acted incoherently at times.  Id. at 331.  The trooper was requiring Chu to take a test 

to determine the alcohol present in her blood or breath.  Chu would be sanctioned for refusing to 

take the test.  Under the facts in Chu, the implied consent statute only allowed the trooper to 

demand a breath or urine test.  The trooper told Chu that he could not require Chu to take a blood 

test, but he asked her to submit to a blood draw since there were emergency personnel present 

who could take the blood at the accident scene.  The Fourth DCA approved the trooper’s actions 

because he had informed Chu that she could choose an alternative testing procedure.  The 

context, however, was an offender who was under arrest, or at least lawfully detained, for DUI, 

and who was being required to submit to testing.  The issue then revolved around the knowing 

consent to the blood test as opposed to the statutorily mandated breath or urine test.  The 

voluntary consent in the Chu case was not voluntary consent to testing, but voluntary consent to 
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the type of test.  The fact that the trooper informed Chu that she was entitled to the breath test 

was a key piece of evidence to establish her consent to submit to the alternative method of a 

blood draw.  

In this case, the trooper did not have probable cause to believe that the defendant was 

driving under the influence.  The defendant in this case was not in the same situation as Chu, as 

he was not being required to take a test, but he was asked if he would voluntarily submit to a test.  

The trooper fully explained all possible consequences of taking the test and did not indicate any 

sanctions or punishment for refusal.  The defendant could have refused without penalty, but he 

decided instead to submit to a blood draw.  The trooper, at this point, was not acting pursuant to 

the implied consent statutes.  In fact, the trooper could have requested that the defendant consent 

to a breath test, but he could not have required it as the statute only permits a required test if the 

defendant has been lawfully arrested.  Section 316.1932(1)(a)1.a. 

 

Conclusion 

The trooper should not be precluded from taking any and all reasonable and lawful steps 

to uncover whatever evidence was available that could be used to support a future criminal 

charge or to exonerate a suspected offender.  Under the facts of this case, the implied consent 

statutes do not apply.  If the defendant had refused to consent to the blood draw, his license could 

not have been suspended, since the statutory predicate had not been met.  We do not believe that 

Chu stands for the proposition that the government is prohibited from gathering evidence of a 

crime by other lawful means, such as search warrants or acts consented to by the citizen.  The 

distinguishing fact is that Chu was under arrest for DUI, was subject to the statutes applicable to 

those citizens who have been arrested for DUI, and was being required to submit to a test.  The 

defendant in this case was not under arrest, nor was there any reasonable cause to believe that he 

had committed a DUI.  The defendant was not being required to submit to a test with a 

possibility of punishment for refusing to take the test.  Therefore, the intent of the legislature to 

give more protections to a DUI arrestee would not come into effect in this case, as the defendant 

was not a DUI arrestee. 

The statutory scheme is meant to give some protection to citizens concerning blood 

draws.  The statutes also give the government the ability to use presumptions and sanctions 

against a DUI offender when the implied consent statutes are followed.  The implied consent 
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statutes, though, do not protect a citizen from normal law enforcement activity, including the 

gathering of evidence by whatever means are reasonable.  The implied consent statutes do not 

indicate, in any way, that those traditional concepts of evidence-gathering by consent, or 

otherwise, have been abrogated.  The context of the Chu decision was that the factual situation 

was covered by the statutory scheme, with all the benefits of administrative sanctions, 

presumptions of impairment, and presumptions of admissibility of the test results.  In this case, 

the implied consent laws do not apply.  The State will not have the benefit of administrative 

sanctions, presumptions of impairment, and presumptions of admissibility of the test results.  

It is not completely clear if the lower court decided that the defendant had voluntarily 

consented to the blood draw or granted the motion to suppress solely on the failure of the law 

enforcement officer to inform the defendant that a breath or urine test could be taken, and the 

blood test was only offered as an alternative.  Therefore, the lower court must determine whether 

the defendant freely and voluntarily consented to the blood draw, if it did not previously do so.  

 

Reversed and remanded for further proceedings consistent with this opinion.   

 

 

KANAREK and COX, JJ., concur. 
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