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MORGAN, J., Acting Circuit Judge. 

 

The State appeals an order suppressing evidence based upon a finding of the trial court that 

the investigating sheriff’s deputy lacked reasonable suspicion to detain the Appellee for driving 

under the influence.  We are compelled to reverse. 

The facts are not in dispute.  On March 15, 2013 at approximately midnight, a St. Lucie 

County Sheriff’s deputy was patrolling South A1A on Hutchinson Island when he observed the 

Appellee’s vehicle parked on the northbound shoulder of the road, partially on the sidewalk1.  

While some drivers park on the southbound shoulder to fish in the river, it is unusual to see a car 

parked on the northbound side.  When the deputy approached the vehicle and shined his flashlight 

inside he saw the Appellee hunched over in the driver’s seat with the key in the ignition.  The 

engine was off, but the key was in the auxiliary position allowing the radio to play and the air 

                                                 
1 Parking on the sidewalk is a civil infraction pursuant to Section 316.1945, Florida Statutes (2013). 



2 
 

conditioning fan to blow air.  He knocked on the door and window and shook the vehicle to get 

the Appellee to wake up.  Eventually, the Appellee rolled down the window and the deputy asked 

the Appellee if he was okay.  During the conversation the deputy detected the odor of alcohol on 

the Appellee’s breath, observed the Appellee’s eyes were red and watery, and the Appellee 

admitted to having a few glasses of wine while eating dinner.  Based on his observations the deputy 

called another deputy to respond for the purpose of conducting a DUI investigation.  At this point 

the deputy refused the Appellee’s request to be released to drive home, thus beginning the 

Appellee’s detention2.  After the second deputy conducted field sobriety exercises the Appellee 

was arrested and transported to the St. Lucie County jail.  The Appellee submitted to a breath test 

and the results were .127 and .136. 

The Appellee was subsequently charged by information with DUI—One Prior Conviction.  

He filed a motion to suppress the fruits of the alleged unlawful detention.  On June 25, 2013, the 

trial court conducted a hearing on the Appellee’s motion.  After hearing testimony from the two 

responding deputies and arguments from the attorneys, the trial court observed, “I have never seen 

one like this where the officer didn’t have or say something to indicate that there was impairment 

once he made contact, the facts don’t speak for themselves.”  The trial court then orally granted 

the motion and later issued a written order finding “that, at the time the first deputy detained the 

accused so that the second deputy could conduct a DUI investigation, the first deputy did not have 

a reasonable articulable suspicion that the Accused had committed, was committing, or was about 

to commit the crime of Driving While Impaired.” 

The standard of review applicable to a motion to suppress requires an appellate court to 

defer to the trial court’s factual findings but review legal conclusions de novo.  Wright v. State, 

126 So. 3d 420, 423 (Fla. 4th DCA 2013).   

The trial court was obviously concerned that the deputy did not give opinion testimony that 

the Appellee was impaired by alcohol, and it is apparent that the trial court viewed the lack of such 

evidence as fatal to the State’s attempt to justify the Appellee’s detention.   Further, the trial court 

apparently believed the other evidence of impairment elicited by the State was insufficient to 

justify a brief detention to determine whether or not the Appellee was truly impaired. 

In Terry v. Ohio, 392 U.S. 1, 20 (1968), the United States Supreme Court allowed law 

                                                 
2 The Appellee concedes that all observations made by the deputy up until this point were part of a consensual 
encounter. 
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enforcement officers to conduct a brief detention based on the standard of reasonable suspicion.  

The Court recognized that “necessarily swift action predicated upon the on-the-spot observations 

of the officer on the beat,” would be justified “where a police officer observes unusual conduct 

which leads him reasonably to conclude in light of his experience that criminal activity may be 

afoot.”  Id. at 30.  The officer may then briefly detain the person involved to confirm or dispel his 

suspicions.  Terry requires only a reasonable belief that some criminal activity may be occurring 

before making a stop.  To detain pursuant to Terry it is not necessary for the officer to develop 

facts that a person was committing a particular crime, as is required for probable cause.  While 

reasonable suspicion does not arise from an officer’s mere hunch, “the likelihood of criminal 

activity need not rise to the level required for probable cause, and it falls considerably short of 

satisfying a preponderance of the evidence standard.”  United States v. Arvizu, 534 U.S. 266, 274 

(2002).  It is enough that the officer’s suspicion is grounded in specific and articulable facts based 

on the “totality of the circumstances – the whole picture.”   Navarette v. California, 134 U.S. 1683, 

1687 (2014).  See also United States v. Williams, 619 F.3d 1269 (11th Cir. 2010). 

Given this legal standard, the only question presented is whether the deputy in this case 

had a reasonable basis to suspect that the Appellee was impaired by alcohol while in actual physical 

control of a vehicle.  The facts of this case clearly meet this standard.  The time of night, the 

manner the Appellee’s car was parked, the Appellee being “passed out” behind the wheel, the 

smell of alcohol, the red and watery eyes, and the Appellee’s admission as to drinking created far 

more than a “mere hunch” in a reasonable officer’s mind that the Appellee may be impaired.  While 

the officer could have given his opinion as to the Appellee’s level of impairment, there is no 

precedent in the law that requires it, and the fact that he was not asked to do so by either side does 

not change this conclusion.  The trial court’s preoccupation with opinion testimony was misplaced, 

as the legal standard requires the court to focus on facts3. Thus, even if the deputy had expressed 

his opinion, it would have no validity unless accompanied by a factual basis, such that the court 

could reach the same opinion.  Moreover, requiring opinion testimony that the Appellee was 

impaired, before the deputy even had a chance to fully investigate whether the Appellee was 

impaired, places the cart before the horse.  The fact that the Appellee was briefly detained for a 

                                                 
3 The viewers of the Andy Griffith Show did not need Sheriff Taylor or Deputy Fife to give an opinion on Otis’ 
level of impairment when Otis would check himself in to the jail for the evening.  The facts, as viewed by the 
audience, sometimes without a spoken word other than an occasional burp, created a clear reasonable suspicion as to 
Otis’ state of inebriation. 
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DUI investigation makes it obvious that the deputy in this case had some suspicion that the 

Appellee was DUI.  The purpose of the detention was to do further investigation, after which the 

deputy would be in a position to make an informed opinion as to whether the Appellee was fit to 

operate a vehicle. 

Reversed.  

 

KANAREK and HAWLEY, JJ., concur. 
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