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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 08-CA-1138 
Lower Tribunal No. 06-MM-4879 

 
ELIZABETH C. RAMSEY, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed October 27, 2010. 
 
Appeal from the County Court for St. Lucie County; Philip J. Yacucci, Jr. and Robert L. Pegg, 
Judges. 
 
Steven Malone, West Palm Beach, for appellant.  
 
Bruce H. Colton, State Attorney, and Don Richardson, Assistant State Attorney, Okeechobee, for 
appellee. 
 
 
 
BAUER, J. 

 

 On November 27, 2006 at approximately 3:30 p.m., the Appellant left her office in West 

Palm Beach and began driving home to Port St. Lucie with her seven year old daughter. Upon 

merging onto the Turnpike at the Indiantown ramp from I-95, another driver, Adam Born, called 

911 to report that the Appellant was driving erratically. The dispatcher arranged for Florida 

Highway Patrol Trooper Scott Gardner to be waiting for the Appellant just before the Port St. 

Lucie exit ramp. Gardner saw the Appellant’s car, and he initiated a traffic stop. Gardner claimed 

that he smelled a strong odor of alcohol emanating from the Appellant’s car, so he radioed his 
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partner, Trooper Mike Gosier, who arrived minutes later. The troopers observed bottles of 

Mike’s Hard Lemonade on the front floorboard.  The troopers removed the Appellant from her 

car and transported her to the St. Lucie County jail. She was asked to provide a breath sample, 

and she was eventually deemed to have refused the test. She was charged with Driving Under the 

Influence with a Passenger Under 18 (DUI) and Resisting an Officer Without Violence.  

 On February 7, 2008, a jury convicted the Appellant on the Resisting an Officer Without 

Violence charge, but could not reach a verdict on the DUI charge. The trial court sentenced the 

Appellant immediately on the Resisting an Officer Without Violence charge to 10 months in the 

County Jail, with credit for 58 days, followed by 2 months probation.  The trial judge granted a 

motion for disqualification and a successor judge was appointed for the retrial of the DUI charge.  

The DUI charge was retried over a year later. After the jury reached a guilty verdict in the 

second DUI trial, the trial court sentenced the Appellant to the mandatory minimum sentence for 

the DUI and, after both parties agreed to a resentencing on the Resisting an Officer Without 

Violence charge, did resentence the Appellant on the Resisting an Officer Without Violence 

charge to the time already served in the County Jail. On appeal, the Appellant raises multiple 

issues, only two of which merit discussion here.  

 The Appellant, as Point 3, argues that the trial court improperly allowed the State to 

cross examine her by requiring her to give her opinion on the credibility of the State’s 

witnesses.1  The Appellant argues that Boatwright v. State applies. 452 So. 2d 666 (Fla. 4th DCA 

1984). In Boatwright, the prosecutor, over the defense’s objection, asked the witness whether he 

                                                 
1 The Appellant repeatedly objected to statements such as:  “he gave his oath just like you did and he lied—he lied 
to this jury?”, “And he took the stand and he lied today, too, correct?”, “So Mike Gosier lied?”, “…did he lie?”, 
“Now with respect to that, is that untrue? It—it didn’t happen that way?”. These are just a few examples of the 
instances where the State asked the Appellant to comment on the credibility of the other witnesses.  
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thought the other witnesses had been lying. Id. at 668. The court held that this was improper for a 

number of reasons: 

It is elemental in our system of jurisprudence that the jury is the 
sole arbiter of the credibility of witnesses. Barnes v. State, 93 
So.2d 863 (Fla.1957). Thus, it is an invasion of the jury's exclusive 
province for one witness to offer his personal view on the 
credibility of a fellow witness. Bowles v. State, 381 So.2d 326 (Fla. 
5th DCA 1980). Moreover, the fact that two witnesses disagree 
does not necessarily establish that one is lying. Lying is the making 
of a false statement with intent to deceive. Absent some evidence 
showing that the witness is privy to the thought processes of the 
other, the first witness is not competent to pass on the other's state 
of mind. 

Id. The State tries to distinguish Boatwright by claiming that Boatwright applies to all witnesses 

except the defendant. However, the Florida Supreme Court applied Boatwright in Knowles v. 

State when the defendant testified and was asked to comment on the credibility of other 

witnesses, so the State’s argument to distinguish Boatwright fails. 632 So. 2d 62 (Fla. 1993).   

 The State argues that the trial court correctly allowed the testimony because the 

Appellant “opened the door” to that line of questioning in her direct examination.2  The State 

quotes Florida Rule of Evidence Rule, Fla. Stat. §90.612, which states that cross examination is 

open to matters affecting the credibility of witnesses. Fla. Stat. §90.608 (2006) sets forth the 

proper way to attack a witness’s credibility: introduce inconsistent statements, show bias, attack 

character in accordance with §90.609 and §90.610, show defects in capacity, ability or 

opportunity to observe, recount, or remember, and show proof by other witnesses. There is not a 

provision allowing one witness to comment on the truthfulness of another’s testimony.  

 In State v. DiGuillio, the Court outlined the harmless error test: 

The test is not a sufficiency-of-the-evidence, a correct result, a not 
clearly wrong, a substantial evidence, a more probable than not, a 

                                                 
2 The statements that the State claims opened the door are as follows: “I know he testified to that in this courtroom, 
but he never touched me” , “It’s not true. It didn’t happen” , “but his testimony surprises me because…” .  
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clear and convincing, or even an overwhelming evidence test. 
Harmless error is not a device for the appellate court to substitute 
itself for the trier-of-fact by simply weighing the evidence. The 
focus is on the effect of the error on the trier-of-fact. The question 
is whether there is a reasonable possibility that the error affected 
the verdict. The burden to show the error was harmless must 
remain on the state. If the appellate court cannot say beyond a 
reasonable doubt that the error did not affect the verdict, then the 
error is by definition harmful. 

491 So. 2d 1129, 1139 (Fla. 1986). In this case, the sheer number of times the prosecutor was 

allowed to ask the Appellant whether she thought other witnesses were lying or liars over 

objection interjects reasonable doubt as to if the error affected the verdict. Further, the State’s 

only explanation is completely refuted by case law. The State, under the facts and circumstances 

of this case, failed to show that the error was harmless, so the trial court must be reversed and a 

new trial ordered for the charge of Resisting an Officer Without Violence.3 

The Appellant, as Point 1, argues that since the trial judge who presided over the first trial 

granted the Appellant’s motion to disqualify himself based on bias, the Appellant’s conviction 

must be vacated. The Appellant argues that the trial court had the authority to vacate her 

conviction under Fla. R. Jud. Admin. 2.330(h): 

Prior Rulings. Prior factual or legal rulings by a disqualified judge 
may be reconsidered and vacated or amended by a successor judge 
based upon a motion for reconsideration, which must be filed 
within 20 days of the order of disqualification, unless good cause is 
shown for a delay in moving for reconsideration or other grounds 
for reconsideration exist. 

Under this rule, the operative word is “may.” The trial court considered the Appellant’s motion 

on the record in a hearing twice, and it chose to deny it. Also, there is no case law to support the 

proposition that this rule can be used to vacate a jury verdict.  The trial court held that the jury’s 

verdict is not a ruling, so this rule does not apply. 

                                                 
3 The DUI conviction was affirmed by separate opinion (09-CA-5843; LC 06-CT-6096). 
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 A secondary issue arising out of Point 1 is the resentence of the Appellant for the crime 

of Resisting an Officer Without Violence.  Fla. R. Crim. P. 3.800 (c) states that “[a] court may 

reduce or modify…a legal sentence imposed by it within 60 days after the imposition…”  See 

also State v. Woodard, 866 So. 2d 120 (Fla. 4th DCA 2004); Abreu v. State of Florida, 660 

So.2d 703 (Fla. 1995); State v. Nichols, 629 So.2d 970 (5th DCA 1993); and, Reile v. State, 901 

So. 2d 196, 197 (Fla. 4th DCA 2005) (trial court lacked jurisdiction because more than sixty 

days had elapsed since appellant was sentenced). The trial court imposed the sentence on 

February 7, 2008, and the Appellant filed her motion on April 11, 2008, sixty-three days later. 

As the Appellant filed her motion outside the sixty day window provided by Fla. R. Crim. P. 

3.800 (c), and the hearing was not set, therefore, within sixty days, the trial court was without 

authority to reduce or modify the sentence.  The successor trial court improperly reduced her 

sentence for the Resisting an Officer Without Violence charge after the second DUI trial. 4 

 The remaining points do not need to be addressed by the Court. 

 

BELANGER, J. and ROBERTS, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 

                                                 
4  Although the conviction for the Resisting Without Violence charge is reversed by this opinion, the Court notes the 
improper resentencing to clarify that the Defendant, if convicted again for the crime, remains subject to a potential 
sentence of 10 months in the county jail, followed by 2 months probation.  


