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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.  08-AP-0002 
County Case No. 07-MM-3141A 

 
CURTIS LYNN HENDERSON, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA,   
                                                                  
 Appellee.                                      
____________________________/ 
Decision filed December 16, 2009.    
 
Appeal from the County Court for Indian River County; David C. Morgan, Judge. 
 
Sean M. Wagner, Melbourne, for appellant.  
 
Bruce H. Colton, State Attorney, Ed Taylor (on the brief and at oral argument) and Kimberly 
Hyde (at oral argument), Assistant State Attorneys, Vero Beach, for appellee. 
 
   
VAUGHN, J. 

 

   On October 29, 2007, the appellant was charged by Information with committing the 

offense of Stalking on or about September 21, 2007, in violation of §784.048(2), Fla. Stat.  On 

November 29, 2007, the appellant, through counsel, filed a Demand for Speedy Trial pursuant to 

Fla. R. Crim. P. 3.191(b), stating that he “is prepared, or will be prepared for trial within 5 days”.  

The case was set by the court for trial on December 3, 2007.  On the day of trial, the State filed 

an Amended Information alleging the Stalking occurred between September 6, 2007 and 

September 21, 2007.  Prior to jury selection, the appellant objected to the trial commencing that 

day, arguing that under rule 3.191, he was entitled to a new calendar call and that the trial be held 

no less than five days of that calendar call.  The trial court denied the Motion, holding that once 

the defendant stated he was ready for trial, it could schedule the trial at any time.  The case 

proceeded to trial and the defendant was convicted and sentenced.  This appeal followed. 
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 The two issues presented on appeal are:   First, whether the trial court erred in setting the 

case for trial on the same day as the calendar call.  Second, whether the trial court erred in 

admitting testimony regarding the appellant’s connections to a drug cartel. 

 Rulings on speedy trial issues are reviewed under a de novo standard for issues of law 

and competent substantial evidence for issues of fact.  Padovano, Florida Appellate Practice § 

25.7 at 562 (07-08 ed.).  In addition, a trial court’s ruling on evidentiary matters is subject to an 

abuse of discretion standard of review.  See Taylor v. State, 640 So.2d 1127 (Fla. 1st DCA 

1994). 

 The appellant relies solely on Holmes v. State, 731 So.2d 92 (Fla. 1st DCA 1999) on the 

first issue.  In Holmes a Demand for Speedy Trial was filed.  Seven days later a calendar call was 

held pursuant to rule 3.191(b).  At the morning of calendar call, the trial court set the case for 

trial on the same day, beginning with jury selection in the afternoon, and commencement of 

opening statements and testimony the following morning.  Holmes argued on appeal that the trial 

court erred in setting the case for trial less than five days from the date of the calendar call and 

that he was prejudiced by being unable to secure the attendance of material witnesses for the 

defense on such short notice.  The State argued, unsuccessfully, that rule 3.131(g) supersedes (b) 

and that because the trial commenced on the seventh day, no error was committed.  The court 

reversed the conviction, finding the trial court erred in setting Holmes case for trial on the same 

day as the calendar call.  The State argues this case is distinguishable from Holmes because the 

appellant has not demonstrated any prejudice from the trial court’s failure to comply with rule 

3.191(b)(2).  Research reveals no other authority interpreting the rule in this manner. 

 The appellant proposes the harmless error standard should apply, which would shift the 

burden to the State to prove the error did not contribute to the verdict.  In his initial brief, the 

appellant sets forth three grounds as to why the trial court’s error was not harmless.  First, he was 

forced to choose between abandoning his demand for speedy trial or proceeding to trial that day.  

Second, the “frenzied” pace of the proceedings was inherently harmful.  Third, trial counsel only 

had minutes to review a 911 recording that the State provided on the evening of December 3, 

after the trial had begun. 

 As to the first defense issue, it is not a violation of the defendant’s speedy trial rights to 

force a defendant to either choose between exercising his right to a speedy trial by demanding a 

speedy trial or seeking additional time to prepare for trial.  This is so because a defendant should 
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not demand a speedy trial unless he is indeed ready to go to trial.  See State v. Naveria, 873 

So.2d 300 (Fla. 2004).  In Naveria, the defendant filed a notice of expiration of speedy trial when 

the State filed an Information on the 175th day of the speedy trial period.  At the hearing on the 

notice, the State requested the trial date be set for the following week, but the defendant objected 

on grounds he could not be ready for trial that early.  Id. at 302.  Although Naveria deals with the 

expiration of the speedy trial period, the Florida Supreme Court held that since the defendant was 

not ready to proceed to trial the day of the notice he was not entitled to discharge.  Id. at 307. 

 Additionally, and as to ground two, the Court also notes that the defense was ready for 

trial and indeed filed a demand for speedy trial on the original Information which alleged 

Stalking in violation of §784.048(2) occurred on or about September 21, 2007.  The Amended 

Information alleged Stalking in violation of §784.048(2) which is alleged to have occurred 

between September 6, 2007 through September 21, 2007.  There is nothing in the record that 

demonstrates the defendant was substantively or procedurally prejudiced by this amendment, nor 

did the defense argue how they were prejudiced in their defense by this amendment.  No alibi 

defense was alleged.  The Information did not add any additional substantive charges, but merely 

changed the dates alleged.  Several times defense counsel represented he was ready for trial, but 

objected because the calendar call was not being held properly under the rule.  Ironically, the 

defendant who demanded a speedy trial and announced he was otherwise ready for trial now 

complains about the “frenzied pace” of the proceedings. 

 Even if the State had not amended the Information or even amended it during trial and 

after jeopardy had attached, it would not be error to let the jury decide the case if no prejudice is 

shown by the defense.  See Tingley v. State, 549 So.2d 649 (Fla. 1989); Rivera v. State, 692 

So.2d 984 (Fla. 3d DCA 1997); Cf. Davis v. State, 740 So.2d 86 (Fla. 1st DCA 1999) and 

Farrington v. State, 821 So.2d 470 (Fla. 2002); Henderson v. State, 810 So.2d 999 (Fla. 4th 

DCA 2002); Toussaint v. State, 755 So.2d 170 (Fla. 4th DCA 2000); State v. Anderson, 537 

So.2d 1373 (Fla. 1989); Huffman v. State, 636 So.2d 842 (Fla. 5th DCA 1994); Lackos v. State, 

339 So.2d 217 (Fla. 1976). 

 It is therefore difficult to conclude that, if the defendant was ready and prepared for trial 

on the original information, he then became unprepared by an amendment in the Information 

which only changed the dates the defendant was alleged to have committed the offense, 

especially in light of the defense at trial that did not assert an alibi, and no other prejudice was 
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established. Certainly, as the above cases state, if amendments such as was done here do not 

violate a defendant’s constitutional protections against double jeopardy, then it stands to reason it 

would not violate any procedural speedy trial demand right. 

 As to his third ground, i.e., that trial counsel only had minutes to review a 911 recording 

that was provided by the State on December 3rd, the record shows the appellant never objected 

to the supplemental discovery or to the admission of the 911 tape into evidence.  No Richardson 

hearing was requested.  Richardson v. State, 246 So.2d 771 (Fla. 1971).  The appellant cannot be 

heard to complain on appeal if he did not preserve this issue at trial.  In addition, nothing is 

presented on appeal as to how or why this issue should be imputed to the speedy trial issue. 

 The appellant’s second issue on appeal is whether the trial court erred in admitting 

testimony regarding the appellant’s connections to a drug cartel.  This court has carefully 

reviewed the record of this testimony and the other testimony.  This testimony was probative to 

show why the wife feared the appellant and tried to flee from him.  See Wilchcombe v. State, 842 

So.2d 198 (Fla. 3d DCA 2003).  Certainly a reference to connections to a drug cartel would 

ordinarily be prejudicial, but under these facts the prejudice did not substantially outweigh the 

probative value. §90.403.  Therefore, it was not an abuse of discretion to admit it.  Cf. Coverdale 

v. State, 940 So.2d 558 (Fla. 2d DCA 2006). 

 The judgment below is affirmed. 

 

SCHACK and BRONIS, JJ., concur. 
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