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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 08-CA-8287 
Lower Tribunal No. 07-SC-3542 

 
CHARLENE ELKHOURY, TONY 
ELKHOURY and CHERYL 
BELLIVEAU, 
 
 Appellants,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
DALE WISEMAN and 
LINDA BYRNES, 
 
 Appellees. 
____________________________/ 
Decision filed January 4, 2010. 
 
Appeal from the County Court for St. Lucie County; Clifford H. Barnes, Judge. 
 
W. Trent Steele, Hobe Sound, for appellants.  
 
David Steinfeld, Kramer, Sopko & Levenstein, P.A., Stuart, for appellees. 
 
 
BAUER, J. 

 

The Appellants are the sellers in a real estate contract and tenants in a lease.  On October 

13, 2006, the Appellees signed an “as is” FAR/BAR contract to buy the Appellants’ house. On 

October 17, 2006, the Appellants signed a residential lease in order to stay in the home for five 

weeks after closing. The Appellees sued the Appellants for breach of the sales contract, alleging 

that the Appellants failed to disclose a defective pool plumbing issue. The Appellees also sued 

the Appellants for breach of the terms of the lease because they claim that the Appellants left the 

home dirty and in need of repair and pest control. After a half day trial, the trial court ruled in 

favor of the Appellants on the breach of sales contract issue, but in favor of the Appellees on the 

breach of lease issue. The trial court awarded the Appellees $535.00 on the breach of lease claim 

and reserved jurisdiction on the issue of attorney’s fees and costs.  
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 Both parties submitted motions for attorney’s fees, and the hearing took place on July 9, 

2008. The Appellees conceded that the Appellants were entitled to attorney’s fees on the breach 

of sales contract claim: 

MR STEINFELD: It was a half/half decision, Your Honor. There 
was one claim for breach of the sales agreement on the pool, and 
there was one count for breach of the lease. You awarded, on the 
breach of sales agreement, in favor of the defendants and on breach 
of the lease in favor of the plaintiffs. 

  THE COURT: Why don’t we just go home happy? 

MR. STEINFELD: We agreed they are entitled to their fees under 
the sales agreement. We should be entitled to the fees under the 
lease agreement. Both parties’ fees are about equal, so we said 
we’d call it a wash. 

The parties also agreed that the main focus of the trial was the breach of sales contract claim, not 

the breach of lease claim. The trial court even stated that the Appellants were entitled to fees. 

The Appellants provided expert testimony in the form of an affidavit of reasonable attorney’s 

fees as to the reasonableness of their requested attorney’s fees. The Appellants provided an 

itemized list of the fees incurred on the breach of sales contract only; they removed the time 

spent on the breach of lease claim. However, there is dispute as to the amount of hours the 

Appellees allocated to each claim because they asserted that the two claims are intertwined and 

cannot be separated. The trial court reserved on the ruling to research the definition of a 

prevailing party.  

 On September 4, 2008, the trial court issued its order regarding attorney’s fees, finding 

that the Appellees were the prevailing party because they succeeded on the “overriding issue.” 

The trial court awarded the Appellees attorney’s fees in the amount of $5381.25 and costs of 

$464.68.    

The standard of review for prevailing party attorney's fees is abuse of discretion Turovets 

v. Khromov, 943 So. 2d 246 (Fla. 4th DCA 2006), but the determination of whether multiple 

claims are separate and distinct for the purposes of awarding attorney’s fees is a matter of law to 

be reviewed de novo. Anglia Jacs & Co., v. Dublin, 830 So. 2d 169 (Fla. 4th DCA 2002). 

The Appellants argue that the trial court used the wrong standard to determine the 

Appellants’ entitlement to fees. In its order on fees, the trial court relied on In re Cope, which 

states that the prevailing party is “the party who prevailed on the significant issues.” 848 So. 2d 

301, 304 (Fla. 2003). Cope involved a judicial disciplinary proceeding for a judge who, while at 
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a conference on taxpayers’ money, got intoxicated and engaged in inappropriate behavior. Id. 

The judge argued that his attorney was entitled to fees because he won on all issues except two, 

and he lost on those two issues due to his own admissions. Id. at 303. The Court held that the 

significant issue in the case whether Judge Cope “brought the judiciary into disrepute,” and since 

he was found guilty on two charges that were temporally related, the JQC prevailed. Id. at 304.   

 The Appellants assert that the trial court followed the wrong standard and should have 

followed Folta v. Bolton, 493 So. 2d 440 (Fla. 1986), because the instant case involved two 

separate and distinct claims.  In Folta, the plaintiff brought five separate and distinct claims 

against the defendant for medical malpractice, but only prevailed on one claim. Id. at 441. The 

plaintiff argued that he was entitled to prevailing party attorney’s fees based on his one win. Id. 

at 442. The court held that “where each claim is separate and distinct and would support an 

independent action, as opposed to being an alternative theory of liability for the same wrong, the 

prevailing party on each distinct claim is entitled to an award of attorney's fees for those fees 

generated in connection with that claim.” Id.  The Fourth District Court has applied this test even 

in situations where the claims and facts involved a single project or contract. See Avatar 

Development Corp. v. DePani Construction, Inc., 883 So. 2d 344 (Fla. 4th DCA 2004) (lien 

foreclosure claim for completed work was separate and distinct from loss of future profits even 

though under the same contract, so the prevailing party on each claim was entitled to fees); 

Chodorow v. Moore, 947 So. 2d 577 (Fla. 4th DCA 2007) (trial court correctly eliminated 

attorney’s fees claimed for time spent on claims and counterclaims which were separate and 

distinct from the claims on which the party was successful). 

 In the instant case, there are two separate contracts: a sales contract dated 10/13/06 and a 

lease dated 10/17/09. In Avatar, the Court held that multiple claims within a lawsuit are separate 

and distinct when they could support an independent action, not just alternate theories of 

liability. 883 So. 2d at 346. The Appellees argue that the claims in the case at bar are intertwined 

because they involve the same facts and transaction. They rely on Shelby Homes v. DaSilva, 983 

So. 2d 786, 788 (Fla. 4th DCA 2008), in which the court stated “it is a generally accepted rule of 

contract law that, where a writing expressly refers to and sufficiently describes another 

document, that other document, or so much of it as is referred to, is to be interpreted as part of 

the writing.” In Shelby, the contract expressly referred to and incorporated standard provisions 

that directly related to the contract. Id. Shelby is distinguishable from the instant case because in 
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the instant case, the lease does not expressly refer to and sufficiently describe the contract. The 

only mention of the sales contract in the lease is in the first paragraph where it indicates that the 

home, personal property, and appliances are the same as what is described in the contract; this is 

no other mention of the sales contract in the lease. The sales contract references the lease only to 

say that the post occupancy addendum is attached, which is not the actual lease, as it was not 

executed until four days after the contract. In the Appellees’ closing argument at trial, they 

treated the sales contract and the lease as two separate issues. The sales contract and the lease 

each have separate provisions for attorney’s fees. The parties also agreed that the main focus of 

the trial was the breach of sales contract claim, not the breach of lease claim. Finally, the trial 

judge acknowledged that the sales contract and lease are separate documents and separate claims 

in his final judgment. Since each document is separate and distinct because each can support its 

own cause of action and amount of damages, the trial court erred by not awarding each party fees 

for the claim they prevailed upon. Therefore, we reverse and remand for a new hearing on 

entitlement of attorneys’ fees and, if necessary, a hearing on the reasonableness of fees for each 

distinct claim. 

  

 Reversed and Remanded. 

 

MCMANUS, J., and ROBERTS, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
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