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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR OKEECHOBEE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.  07-AP-000355 
County Case No. 06-CT-002116 

 
DALLAS NUNEZ, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA,   
                                                                  
 Appellee.                                      
____________________________/ 
Decision filed November 18, 2009.    
 
Appeal from the County Court for Okeechobee County; Jerald D. Bryant, Judge. 
 
Lloyd J. Goldburgh, Fort Lauderdale, for appellant.  
 
Bruce H. Colton, State Attorney, and Ellen Mancini, Assistant State Attorney, Okeechobee, for 
appellee. 
 
   
VAUGHN, J. 

 

   This appeal follows after the trial court denied the appellant’s Motion to Dismiss, filed 

pursuant to Fla. R. Crim. P. 3.190(c)(4).  The trial court found, inter alia, that even accepting as 

true the facts alleged by the defendant in his sworn motion, there was no legal basis for dismissal 

on the grounds of unlawful arrest.  The trial court also denied the defense Motion to Strike the 

State’s Traverse, filed pursuant to Fla. R. Crim. P. 3.190.  The trial court had also granted a 

defense Motion to Suppress, excluding all evidence seized after the appellant was placed under 

arrest, but denied the appellant’s request to suppress evidence collected prior to his arrest.  The 

appellant entered a plea of no contest, reserving the right to appeal the denial of the Motion to 

Dismiss.  The standard of review is de novo.  State v. Hinkle, 970 So.2d 433 (Fla. 4th DCA 

2007). 
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 Thus, the issue is whether the trial court erred in denying the appellant’s Motion to 

Dismiss. 

 The appellant cites and relies entirely on Steiner v. State, 690 So.2d 706 (Fla. 4th DCA 

1997).  The appellant argues that in order to establish a prima facie case for DUI, all the elements 

of DUI must be committed in the presence of the law enforcement officer.  The defendant’s 

reliance on Steiner is misplaced.  As in Steiner, the trial court below held there was no traffic 

accident and the officer did not witness the appellant driving or in actual physical control of the 

vehicle.  However, unlike Steiner, the major distinguishing fact in this case is that a civilian 

witness(es) observed the appellant driving his truck.  The appellant cites § 901.15(1) and § 

316.645, Fla. Stat., in arguing that the observations of the civilian witnesses cannot be used to 

establish a prima facie case.  Both of these statutes relate to the power of law enforcement to 

arrest an individual.  They do not apply to and therefore cannot restrict the State’s ability to 

prosecute a person charged with a crime.  While § 923.03(2) requires the State to obtain sworn 

testimony before filing an information, a State Attorney may rely on any witnesses sworn 

testimony, regardless of how or where that testimony is given.  See, e.g. State v. McInnes, 153 

So.2d 854 (Fla. 1st DCA 1963), Anderson v. State, 134 Fla. 290 (1938).  There are different 

standards for suppressing evidence and dismissing informations.  “The law is well settled that an 

indictment or information may not be dismissed by a trial court on the ground that the police 

unlawfully arrested the defendant based on no probable cause”.  State v. Spencer, 443 So.2d 

1086 (Fla. 3d D.C.A. 1984), State v. Schroeder, 112 So.2d 257 (Fla. 1959). 

 The judgment below is affirmed. 

 

SCHACK and BRONIS, JJ., concur. 
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