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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST. LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.      08-CA-002210 
Lower Tribunal No. 8-07 

 
KING MARITIME GROUP, LLC, a 
Florida limited liability company, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
CITY OF FORT PIERCE CODE 
ENFORCEMENT BOARD,   
                                                                  
 Appellee.                                      
____________________________/ 
Decision filed November 30, 2009.    
 
Appeal from the Code Enforcement Board for the City of Fort Pierce. 
 
Amy Brigham Boulris, Brigham Moore, LLP, Coral Gables, for appellant.  
 
Robert V. Schwerer, City Attorney, and James T. Walker, Assistant City Attorney, Fort Pierce, 
for appellee. 
 
   
KANAREK, J. 

 

  This is an appeal from a decision of the Code Enforcement Board of the City of Fort 

Pierce, finding Appellant in violation of Ordinance K-516 which was codified as §22-67(e)(5) of 

the Code of Ordinances of the City of Fort Pierce.  Appellant operates a marine container 

terminal and general cargo port at the Port of Fort Pierce.  As part of its port operations, 

Appellant removes cargo containers from ships and stacks those containers on site until they can 

be moved to a warehouse or to a truck for delivery.  Each container is between 8 ½ and 9 ½ feet 

tall.  It is the Appellant’s practice to stack the containers up to four high resulting in stacks that 
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exceed 30 feet in height.  From the year 2000 until the passage of Ordinance K-516 on October 

15, 2007, there were no height restrictions on the staging, storing, or stacking of cargo containers 

in the City of Fort Pierce.  

 Sometime in 2004, a code enforcement officer cited Appellant for violating section 22-

67(e)(5) of the City of Fort Piece Code of Ordinances.  That code provision stated in relevant 

part “outside storage of materials for commercial or industrial uses shall be screened with a site-

obscuring fence or wall which is not less than six (6) feet, up to a height equal to the height of 

the material being stored, whichever is greater, except that storage of materials may not exceed a 

height of fifteen (15) feet.”  Appellant objected to the citation on the grounds that the cargo 

containers were not “materials”.  The city staff took no further action to enforce the ordinance. 

 In 2006, the City began work on an ordinance to limit the stacking of cargo containers at 

the port.  Eventually the City adopted Ordinance K-516.  This newly adopted ordinance modified 

section 22-67(e)(5) to specifically limit the stacking of cargo containers to a maximum of 30 

feet.  The following language was added to section 22-67(e)(5); 

  . . . Outside storage and stacking of cargo containers shall be screened with 
 a sight-obscuring fence or wall at least eight (8) feet in height or with a landscape 
 strip at least ten (10) feet in width.  The top of the highest stored or stacked cargo 
 container may not exceed a height of thirty (30) feet. 
 
 On October 23, 2007, City Code Enforcement Staff cited Appellant for violating section 

22-67(e)(5) for both stacking cargo containers in excess of 30 feet and for not having an 

adequate fence or landscape buffer.  Appellant contested the charge and a hearing was held 

before the Code Enforcement Board.  At the hearing, the Appellant admitted that it was stacking 

cargo containers in excess of 30 feet, but argued that its behavior was a non-conforming use 

which was grandfathered in under City Code sections 22-101 and 22-103.  The Board found that 

sections 22-101 and 22-103 did not apply and that the Appellant was in violation of the newly 
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enacted height limitation in section 22-67(e)(5) by stacking its cargo containers over 30 feet 

high.  The Board severed out the landscaping buffer issue and made no ruling on that alleged 

violation.     

 The Appellant argues that the Code Enforcement Board departed from the essential 

requirement of law by finding that the violation was not a legally non-conforming “use” under 

section 22-101, and a non-conforming “characteristic of use” under section 22-103. 

 The intent of the City of Fort Pierce Code as it pertains to non-conforming uses is set out 

broadly in code section 22-99 which provides: 

 Sec. 22-99. Purpose. 
Within the zoning districts established by this chapter or amendments that may be 
adopted later, there exist lots, structures, uses of land or structures, and 
characteristics of uses which were lawful before this chapter was passed or 
amended, but which violate provisions of this chapter or future amendments. It is 
the intent of this chapter to permit these nonconformities to continue until they are 
removed, but not to allow their expansion or replacement. 

 
The city code then goes on to define “use”, “nonconforming uses”, and “nonconforming 

characteristics of uses” as follows: 

 Sec 3. Definitions 
 Use:  The purpose for which land or a structure is designed, arranged, or 
 intended, or for which it is occupied or maintained. 
 
 Sec. 22-101. Nonconforming uses. 
 Where, at the effective date of adoption or amendment of this chapter, a 
 lawful use of property exists that is made no longer permissible under 
 the terms of this chapter as enacted or amended, such use may be 
 continued so long as it remains otherwise lawful . . . 
 
 Sec. 22-103. Nonconforming characteristics of uses. 
 Where, at the effective date of adoption or amendment of this chapter, a 
 lawful characteristics of a use, such as signs, off-street parking, 
 landscaping or other matters pertaining to the use of land, structures 
 and premises, are made no longer permissible under the terms  of this 
 chapter as enacted or amended, or are no longer sufficient to meet the 
 requirements of this chapter as enacted, or amended, such characteristics 
 may continue provided that no change shall thereafter be made in such  
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 characteristics of a use or a use itself which increases nonconformity  
 with the regulations of this chapter. 
 
 The appellant’s property is zoned “marine industrial”.  The applicable use permitted in 

this zone (Code Section 22-35) is as “warehousing, storage areas, wholesale facilities, and 

distribution facilities for . . . materials customarily shipped via water-born transportation 

facilities”.  The appellant’s use of this property to unload and store shipping containers is clearly 

a permitted use.   

 Section 22-103 contains a very broad definition of “characteristics of use”.  It gives 

examples of characteristics of use as signs, off-street parking, and landscaping but then goes on 

to add characteristics of use are “other matters pertaining to the use of land”.  We find that the 

practice of storing shipping containers four high is a nonconforming “characteristic of use” as 

defined by Section 22-103 of the City Code and is therefore permitted as long as it is not 

changed or expanded by appellant.  The appellant was stacking containers four-high in certain 

identified locations on its property prior to the effective date of Ordinance K-516 and this 

characteristic of use was lawful prior to the enactment of this ordinance. 

 The City argues that Ordinance K-516 is remedial in nature and that appellant has no 

constitutional right to the intensity of use of their property.  We find both arguments to be 

without merit.   

 The City also has filed a Notice of Subsequent Authority, Request for Judicial Notice, 

and Motion for Supplemental Briefing.  They specifically request that we take notice of and 

consider Ordinance L-72 which was adopted by the City on January 5, 2009.  This Ordinance is 

a new amendment to Section 22-67(e)(5) of the City Code that is the code section involved in 

this appeal.  The new ordinance adds the following language (language underlined) to the 

ordinance being appealed:    
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 . . . Outside storage and stacking of cargo containers shall be screened with 
 a sight-obscuring fence or wall at least eight (8) feet in height or with a landscape 
 strip at least ten (10) feet in width.  The top of the highest stored or stacked cargo 
 container may not exceed a height of thirty (30) feet.  Such limitation on the 
 the storage or stacking of cargo containers is effective as of October 16, 2007, 
 notwithstanding any other provision in the Code of Ordinances, whether any 
 such contrary provision relates to nonconformity or not. 
 
The matter being appealed herein is the decision of the Code Enforcement Board dated March 4, 

2008.  The Notice of Appeal was filed on March 16, 2008.  The City argues that this new 

amendment simply clarifies the meaning, interpretation, and application of the City Codes. 

However, this amendment is a substantive change in the law after this case was filed and thus 

cannot be applied to this pending litigation.  City of North Miami Beach v. Trebor Construction 

Corp., 296 So.2d 490 (Fla. 1974); Hodges v. Marion County, 774 So.2d 950 (Fla. 5th DCA 

2001).   

 We therefore reverse the Order Finding Violation and remand this matter to the Code 

Enforcement Board.    

 

PEGG, J., and MORGAN, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


