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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.      2008-1251 CA25 
Lower Tribunal No. 2006-100066 

 
BILLY L. HITCHCOX, LAUREL A. 
HITCHCOX, CHRISTOPHER I. 
HITCHCOX, and TEARLE REY 
HITCHCOX, 

  
 Appellants,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
INDIAN RIVER COUNTY CODE 
ENFORCEMENT BOARD,   
                                                                  
 Appellee.                                      
_______________________________/ 
Decision filed November 23, 2009.    
 
Appeal from the Indian River County Code Enforcement Board. 
 
Clifford M. Miller, Miller Law Offices, Vero Beach, for appellant.  
 
William G. Collins, II, County Attorney, and George Glenn, Assistant County Attorney, Vero 
Beach, for appellee. 
 
   
PER CURIAM. 

 

  Appellants own a single acre of property in Indian River County used for mobile homes.  

The property is zoned “RMH-8,” which permits up to eight mobile homes per acre as long as 

each mobile home is placed on its own lot.  When the property was first purchased, there were 

two existing mobile homes on the property.  The property was not subdivided, and there were no 

permits for the existing mobile homes.  On May 31, 2006, Billy Hitchcox went to the county 

planning department and met with a “planner-of-the-day,” Ken Oristaglio, to discuss permits for 

the mobile homes.  Mr. Hitchcox presented Mr. Oristaglio with a hand drawn sketch showing the 

placement of two existing mobile homes and three proposed mobile homes.  Mr. Oristaglio 
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“signed off” on the sketch.  Mr. Hitchcox also obtained two permits for two mobile homes.  Mr. 

Hitchcox believed that Mr. Oristaglio had approved the placement of five mobile homes on his 

property, although the County asserts Mr. Oristaglio only approved replacing the two existing 

mobile homes.  Appellants moved two mobile homes to the property and began making 

substantial improvements to his property based on the belief that five mobile homes had been 

approved.  Mr. Hitchcox testified that the moving costs and improvements cost well over 

$100,000. 

 After receiving a complaint from a neighboring landowner, Roland DeBlois, the 

County’s chief planner, investigated the situation and issued a memorandum determining that 

based on the shape of the property, setback, and egress requirements, only two mobile homes 

could be placed on the property, and only if it was subdivided into two parcels.  Based on this 

determination, the county code enforcement department issued a violation letter citing 

Appellants for violating § 911.04(2)(c), Indian River County Code, for operating an illegal 

mobile home park.  After county staff and Appellants were unable to reach a compromise, the 

violation was set for hearing before the county code enforcement board.  The code enforcement 

board unanimously found Appellants in violation, and, after granting Appellants several 

extensions of time to come into compliance, the board imposed a $100 a day fine. 

 

 The only issue raised on appeal is whether the code enforcement board departed from the 

essential requirements of law by failing to dismiss the code violation on grounds of equitable 

estoppel.  Although Mr. Hitchcox did not explicitly raise equitable estoppel as a defense before 

the board, Mr. DeBlois, who acted as the prosecutor before the board, recognized that Mr. 

Hitchcox’s argument was essentially an estoppel argument.  At oral argument, the County 

conceded the code enforcement board never directly considered the defense of estoppel.  A code 

enforcement board’s failure to consider a defense raised by a violator can be a violation of 

procedural due process.  See Kupke v. Orange County, 838 So. 2d 598 (Fla. 5th DCA 2003); 

Godfrey v. City of Fellsmere, Slip Op. 2001-852 CA25 (Fla. 19th Cir. Ct. 2005).  However, as 

explained below, we find any error in this regard to be harmless, because equitable estoppel does 

not apply under the facts of this case. 

 Equitable estoppel will preclude a municipality from exercising its zoning power when a 

“property owner (1) in good faith (2) upon some act or omission of the government (3) has made 
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such a substantial change in position or has incurred such extensive obligations and expenses that 

it would be highly inequitable and unjust to destroy the right he acquired.” Hollywood Beach 

Hotel Co. v. Hollywood, 329 So. 2d 10, 15-16 (Fla. 1976).  Appellants claim they acted in good 

faith on Mr. Oristaglio’s approval of Hitchcox’s sketch and made substantial improvements to 

the lot such that it would be inequitable to require them to remove the mobile homes.  Appellants 

rely on, among other cases, Town of Largo v. Imperial Homes Corp., 309 So.2d 571 (Fla. 2d 

DCA 1975) and Castro v. Miami-Dade County Code Enforcement, 967 So.2d 230 (Fla. 3d DCA 

2007).  In Town of Largo, the landowner purchased land with no development restrictions, with 

the sale contingent on obtaining express approval to build multifamily housing.  After obtaining 

approval for high density residential development from the town zoning board, the landowner 

closed on the property and began the development process.  After public objection to the 

proposed development, the town commission modified the zoning classification to the most 

restrictive single family residential classification.  The court held the town was estopped from 

changing the zoning to the more restrictive use once the landowner had expended significant 

resources on the development process.  In Castro, the landowners purchased a home with an 

addition that was properly permitted and grandfathered into existing setback requirements.  

Twenty years later, the county passed a more restrictive setback ordinance and then sought to 

apply that ordinance to the addition on grounds the landowners were maintaining the addition in 

violation of the code.  The court held it would be grossly inequitable to apply the new ordinance 

and require the landowners to demolish the addition. 

 In contrast to Town of Largo and Castro is Ammons v. Okeechobee County, 710 So.2d 

641 (Fla. 4th DCA 1998).  In Ammons, the landowner applied for a “home occupation” 

occupational permit to build a storage facility and receive deliveries of construction supplies at 

the same site that a residential home was planned.  A county official initially approved the 

permit. Fifteen months later, the county revoked the permit on the basis that the landowner could 

not run a commercial enterprise in a residential area.  The landowner sought an injunction, 

claiming in part that the county was equitably estopped from withdrawing the permit since he 

had relied on the permit to expend substantial sums to construct the home and storage shed.  The 

court held that the granting of the occupational license was clearly a mistake based on the clear 

language of the ordinance.  Since the landowner was also presumed to have constructive notice 
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of the law, he could not argue that was harmed by relying on a single county’s official’s 

decision.  Id. at 644.   

 A review of the record shows the Appellants increased the number of mobile homes on 

their property from two to four and made substantial improvements on their property, based only 

on a planner-of-the-day’s initials on a hand drawn sketch and permits for only half the mobile 

homes Appellants placed on the property. County ordinances clearly require each mobile home 

park to comply with all subdivision and site plan requirements prior to construction or use of all 

mobile homes. §911.09(4), I.R.C. Code.  These requirements are quite extensive and require 

more than an approval from a single planner-of-the-day.  Therefore, we find equitable estoppel 

does not apply in this case, because it was not reasonable and therefore not in good faith for 

Appellants to made substantial changes to their property without complying with § 911.04 of the 

county code.  See Ammons. 

 

 Affirmed. 

 

GEIGER, SWEET, and BELANGER, JJ., concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


